Hans Zeisel
David Kaye

Prove It with Figures

Empirical Methods in Law
and Litigation

With a Foreword by Jack B. Weinstein

‘@ Springer




Contents

Foreword vii
Preface ix
Acknowledgments xiii
List of Figures Xix
List of Tables XXi
1 The Search for Causes: An Overview 1
2 The Controlied Randomized Experiment 5
2.1 Anearly perfectexperiment ..........cciiuiirnernnnennens 6
2.2 Eliminating bias in selecting subjects ....................... 8
2.3 Limits to experimentation . .......o.oitiiian e enneenn-n. 10
2.4 The half-a-loafexperiment ..............cciiiviinnenn... 12
25 Simulation . ....cvviii i i e i e et n 14
2.6 Limits to extrapolation .........ccoeciveiinnrnnrnnranen. 21
Critical QUESHIONS . ......vviitiinriiin it inernanenenss 24
Bibliography .......coiviiiiiiiiiiriiiiiiiiian it 25
3 Inferring Causes from Observational Studies 27
3.1 Diphtheriaantitoxin ..........c.oviiiiiiiiiineiinnnnn. 29
3.2 The Connecticut crackdown onspeeders ................... 29
3.3 Capital punishmentinFlorida ............................ 32
3.4 PoliovacCines .....coveneniinenniiinennnncnenncnense 33
3.5 Police intervention and domestic violence .................. 35
3.6 No-fault divorce ........coviiiiiiiveiinenennenronenss 37
3.7 Statistical “control” for known confounders . ................ 38
38 SUMMAIY . .ocvii ittt i i i it e e e 41
Critical QUESLIONS ... .cvvttirineinii ittt iiiisennnsannannss 42
Bibliography ........ooiiiiiii i e 42
4 Epidemiologic Studies 45
41Typesofstudies ......coovuiiiiiiiiiiiiiiiiii i, 46
42 AgentOrange .......... e iiae e 50

43 Breastimplants .........oiiiiiiii ittt 53



xvi Contents

4.4 TobacCOSMOKE .. vuerne it ieniieniinsnnrnaenaananses 57
4.5 ASDESIOS . .uiiiiiiiii i ettt ittt e 60
46 BendeCtil . ..ovinieeie it it it 62
4.7 Electromagnetic fields ..... P 65
T TN 1111V 172 68
Bibliography .......c.uuiiiiiiiiii i i 68
5 Summing Up: Replication and Triangulation 69
5.1 Estimating socially significant numbers .................... 70
5.2 Triangulationsinthecensus ..........cooivieiiiiennnn. 71
5.3 Unanimity and hung juries ..............oiiiiiiiiiannnn 74
5.4 Opposition to the death penalty and

the propensitytovote guilty .........oovviiiiiiiaian. 75
5.5 Sentence variation from judgetojudge ..................... 76
Bibliography . .....c.oiiiiiiiiiiiii i i i i 71
6 Coincidence and Significance 79
6.1 P-values . .. oo it e ittt 80
6.2 SignifiCanCe . ... vvitinir ittt ittt it 85
0.3 POWET ..ottt i it et et 88
6.4 One-tailed and two-tailedtests .................cviiinann 89
6.5 Multiple testing . ... .o vivire it i et e i 92
6.6 Interval eStimates . ........ccuveuierunmernnennnrnnennanss 94
6.7 Other hypotheses . . .. . viiiitiin it i i iinenennans 96
6.8 Posterior probabilities ....... ... ..l 97
Critical QUestions .........ciiiinirtir ittt iiiannenns 99
Bibliography ........ciiniiiiii i i i e e 100
7 Sampling - 101
7.1 The road to the acceptance of sampling ................... 101
7.2 The miracle of sampling .........................o.... 103
7.3 Somesourcesofbias ........ ... ... ... il 105
7.4 Drawing a probability sample . ...................... ... 107
7.5 Sample Size ... oiii i e i e i s 108
7.6 The danger of mail surveys: nonresponse bias .............. 110
7.7 Quotasamples . ...vveineenin it 116
7.8 Convenience samples . .......coueiiiiiiiiiininanennnns 117
79 SUMMArY « .ot i e i e 118

Critical QUestions .........oiiiiiiiii i 119



Contents

Bibliography ..............iiiiiiiiiiia.,

8 Content Analysis
8.1 A study of the House Un-American

Activities Commiittee ...................
8.2 Pretrial publicity ..............c.iiiun....
8.3 The Federalist Papers ...............co....
Bibliography ......... .. .. . L.,

9 Surveys and Change of Venue

9.1 History of survey acceptance ................
9.2 Changeof venuelaw .............ovvnnen.
9.3 Mitsubishi in Silicon Valley .................
9.4 The Pontiac prisoncases ......cccveeeenn...
9.5 Civillitigation ...........cociviiiiiaen...
9.6 The limits of voirdire ......................
Bibliography ...........ccciiiiiiiiiiiiiiia.,

10 Trademark Surveys: Genericness

10.1 The Thermos surveys ..........c.o.oveeen...
10.2 The Teflonsurveys ........covvvvnvnnen...
10.3 Variations of the Teflonsurvey .............
Bibliography ......... ..o,

11 Trademark Surveys: Confusion

111 Realism ..........oviiiiiiiiiienennn.,
11.2 Howclosealook? ..o,
11.3 Who puts out thisdesign? ..................
11.4 Alteringthe specimen .....................
11.5 Controlling for “top of mind” responses
11.6 Anticipating marketentry ..................
11.7 Addressing the relevantissue ...............
11.8 Depressors and aggrandizers ...............
119 Summary .....cvvvininnenenrnennnnnnnn,
Bibliography .......... .ottt

12 The Jury: Composition and Selection
121 Jurysize ...ooiiiiiiii i
12.2 Selecting the jury venire ...................

...........

...........

...........

...........

...........

...........

...........

...........

...........

...........

...........

...........

...........

...........

...........

..................

...........

............

...........



Xviii Contents

12.3 Selecting fromthevenire .............cciiviiiiiinan. 184
12.4 Juror selection SUIVEYS . .. cvveveeervenneennenneenanaan. 191
Bibliography .....oiuiiiii i i ettt i 197
13 DNA Profiling: Probabilities and Proof 199
131 VNTRprofiling .. . ..ooii ittt einia s 200
132 Matchwindows . ......oo i 204
13.3 Match probabilities and the basic productrule ............. 206
13.4 Objections to the basic productrule ................cott. 212
13.5 Ceiling frequencies .........oeeeeuenenenreneanenennns 214
13.6 UnIQUENESS . .ooviiiineiiiecneenrenesannasaancacnsns 216
13.7 Random match probabilities and prejudice . ............... 217
13.8 Beyond matching and binning ............... .ot 220
Bibliography ........ciiuiiiiii ittt 223
Notes 225
Glossary . 321
List of Cases 347

Index 351



