
Contents

1 Executive Summary: German Employment and Labour Law 1
Jens Kirchner and Sascha Morgenroth
A. Background 1
B. Company Perspective 2

I. Legal Entities 2
II. Co-Determination 2

III. Managing Director and Management Board Member 3
IV. Small Business Operations 4
V. Companies Abroad 4

C. Employment Law 4
I. Employment Contract 4

II. Protection from Dismissal 4
HI. Anti-Discrimination 9
IV. Part-Time and Fixed-Term Employment 11
V. Employee Leave Entitlements 12

VI. Employee Liability 12
D. LabourLaw 13

I. Works Council 13
II. Co-Determination Rights 14

III. Business Transfer 15
IV. Collective Bargaining Agreements 17

Part I Employment Law

2 Recruitment 21
Sascha Morgenroth
A. Introduction 21
B. Recruitment Practice 21

I. Diversity Issues 21
II. Pre-Contractual Duties 22

Bibliografische Informationen
http://d-nb.info/992652502

digitalisiert durch

http://d-nb.info/992652502


vi Contents

C. Recruitment Process 22
I. Job Advertisements 22

II. Application Documents and Applicant Data 22
III. The Selection Process: Vetting and Screening 24
IV. Concluding Employment Contracts 25
V. Unsuccessful Job Applications 26

VI. Works Council Co-Determination Issues 26
D. Reference Letters 27
E. Key Aspects 28

3 Employment Contracts and Further Legal Sources 29
Sascha Morgenroth
A. Introduction 29
B. Employment Contracts 30

I. Content 30
II. Form 31

C. Further Legal Sources 31
I. European Union Law and International Law 31

II. Constitution and Statutory Law 32
III. Labour Court Jurisprudence 33
IV. Collective Bargaining Agreements 33
V. Works Agreements 34

VI. Employer Directives and Operational Practice 34
VII. Equal Treatment Principle 34

D. Key Aspects 35

4 Employee or Freelance Worker 37
Jens Kirchner and Eva Mittelhamm
A. Introduction 37
B. Definition Employee and Freelance Worker 37
C. Distinction Employees and Freelance Workers 38
D. Evaluation of Employment Status 38

I. Duty to Comply with Instructions 38
II. Observance of Fixed Working Hours/Working

Schedules 39
III. PlaceofWork 39
IV. Permission to Work for Others 39
V. Term of Employment 39

VI. Tax and Social Insurance Contributions 40
VII. Entrepreneurial Activity 40

VIII. Integration/Hierarchy 40
IX. Form of Payment and Vacation 40
X. Intentions of the Parties 41

E. Typical Factors Indicating Employment Status 41



Contents vii

F. Legal Consequences 41
I. Employment and Labour Law 41

II. Social Security Law 42
III. TaxLaw 42

G. Status Clearance 43
H. Key Aspects 43

5 Agency Workers 45
Rolf Kowanz and Pascal R. Kremp
A. Introduction 45
B. The Law on Agency Work 46

I. Permission to Contract Employees to Other Companies 46
II. Structure of the Contractual Relations 47

III. Labour Protection of Agency Workers 48
IV. Health and Safety Regulations 48
V. Collective Employee Representation 49

C. Key Aspects 50

6 Immigration 51
Sascha Morgenroth
A. Introduction 51
B. Residence and Employment 51

I. EU Nationals and Equally Treated Nationals 51
II. Non-EU Nationals 52

III. Administrative Offences 57
C. Employment Relationships with Foreign Employees 57

I. Principles of Conflict of Laws 57
II. Social Security Insurance 58

III. Tax 59
D. Key Aspects 60

7 Employee Secondments 61
Jens Kirchner and Pascal R. Kremp
A. Introduction 61
B. Cultural Awareness and the Appropriate Secondée 61
C. Employment Law Issues 62

I. Contractual Structure 62
II. Content of the Secondment Agreement 63

D. Social Security 66
I. European Union Laws 66

II. Bilateral Social Security Treaties 67
III. Principles of "Inward/Outward Radiation" 67

E. Tax Laws 68
F. Key Aspects 69



vili Contents

8 Pay and Benefits 71
Jens Kirchner and Sascha Morgenroth
A. Remuneration 71

I. Agreements 71
II. Remuneration for Overtime Work 71

III. Minimum Wage 72
IV. Operational Practice 72
V. Bonus Payments 72

VI. SickPay 75
B. Benefits 75

I. Social Insurance Scheme 75
II. Social Insurance Contributions 78

C. General Tax Law Aspects 80
D. Example Calculation for Social Security Contributions 81
E. Key Aspects 81

9 Working Hours, Holidays and Health and Safety 83
Sascha Morgenroth and Eva Mittelhamm
A. Introduction 83
B. WorkingHours 83

I. Working Hours Act 83
II. Collective Bargaining Agreements 84

III. The Role of the Works Council 85
C. Holidays 85

I. Applicability and Amount 85
II. No Waivers 86

III. Obligations of the Employee 86
IV. Holidays in Case of Termination 87
V. Public Holidays 87

D. Health and Safety 87
I. Protection Regulations 88

II. Health Examinations 88
III. Employee Duties 88
IV. The Role of the Works Council 89

E. Key Aspects 89

10 Partial Retirement 91
Jens Kirchner and Eva Mittelhamm
A. Introduction 91
B. Prerequisites of Partial Retirement 91

I. Qualifying Employees 91
II. Agreement on Partial Retirement 91

C. Models of Partial Retirement 92
I. BlockModel 92

II. Continuity Model 93



Contents ix

D. Prolonging the Partial Retirement Period 93
E. Employer's Obligations 93

I. Payment of Salary 93
II. Payment of Increase Amounts 93

III. Additional Contributions 94
IV. Insolvency Insurance 94

F. Tax Privileges 95
G. Special Issues 95

I. Vacation 95
II. Sickness 96

H. Equal Treatment Aspects 96
I. Financial Support by Federal Employment Office 96

I. Payment of Increase Amount 96
II. Payment to Statutory Pension Insurance 96

III. Filling Released Position 96
IV. Prevention of Excessive Demands 97
V. Scope of Financial Support 97

VI. End of Financial Support 98
J. Key Aspects 98

11 Diversity and Discrimination 99
Pascal R. Kremp and Sascha Morgenroth
A. Introduction 99
B. General Equal Treatment Act 99

I. Grounds of Discrimination 100
II. Factual Scope of Application 101

III. Protected Individuals 102
IV. Discriminatory Behaviour 102
V. Justified Discrimination 104

VI. Rights of Persons Concerned 105
VII. BurdenofProof 106

VIII. Practical Consequences 107
C. Key Aspects 108

12 Data Protection and Monitoring 109
Flemming Moos and Jens Kirchner
A. The Employee's Right to Privacy 109
B. Lawfulness of Utilizing Personal Data of Employees 109

I. Statutory Provisions 110
II. Works Agreement 110

III. Consent of the Employee 110
C. Data Uses with Relevance for the Employment I l l

I. Monitoring of Employees I l l
II. Internet/E-Mail Use by Employees in Workplace 113



x Contents

III. Sharing Employee Information within Groups
of Companies 114

IV. Outsourcing Employee Data Processing Operations 114
V. Transfer of Employee Data Outside the EU 115

D. Appointment of a Data Protection Officer 115
E. Key Aspects 116

13 Employee Inventions and Copyrights 117
Julia Schönbohm and Pascal R. Kremp
A. Introduction 117
B. Employee Inventions and Technical Improvement Proposals 117

I. Scope of Application 118
II. Employee Inventions 118

HI. Technical Improvement Proposals 119
C. Rights and Obligations of the Employer and the Employee 119

I. Notification 119
II. Obligations of the Employer 120

III. Transfer of the Rights Relating to the Invention 120
IV. Exceptions to the Obligation to Apply for a Patent

or Utility Model 120
D. Abandonment of the Rights 121
E. Remuneration 121

I. Extent of the Obligation to Compensate
the Employee 121

II. Calculation of the Remuneration 122
F. Litigation 123
G. Copyrights 123
H. Key Aspects 124

14 Non-Competition Clauses 125
Michael Magotsch and Pascal R. Kremp
A. Introduction 125
B. Post-Contractual Non-Competition Clauses 126

I. Employees 126
II. Executives 129

C. Contractual Non-Competition Obligation During
Employment 131

I. Employees 131
II. Executives/Managing Directors 132

D. Key Aspects 132

15 Termination of Employment 135
Michael Magotsch and Pascal R. Kremp
A. Introduction 135
B. Notice Period 136



Contents xi

C. Termination Notice 136
D. Service of the Termination Notice 137
E. General Termination Protection by Social Justification 137

I. Scope of Application 138
II. Reasons for Termination 139

F. Severance Payments 148
G. Termination with the Option of Altered Conditions of

Employment/Modification Dismissal 149
H. Special Termination Protection 149

I. Special Termination Protection for Pregnant
Employees and Mothers After Childbirth 150

II. Special Termination Protection for Employees
on Parental Leave 150

III. Special Termination Protection for Severely
Disabled Persons 150

IV. Special Termination Protection for Members
of the Works Council 150

I. Works Council Consultation Prior to Termination 151
J. Summary Dismissal 152

I. Good Cause 152
II. Two Week Deadline 153

III. Suspicion of Criminal Acts 153
K. Wrongful Dismissal Claims 153
L. Termination Agreements 154
M. Key Aspects 154

16 Family Friendly Rights 157
Kai Bodenstedt and Sascha Morgenroth
A. Introduction 157
B. Statutory Family Friendly Rights 157

I. Maternity Protection 157
II. Parental Leave 163

HI. Nursing Care 166
C. Key Aspects 168

17 Managing Directors and Management Board Members 171
Michael Magotsch and Jens Kirchner
A. Introduction 171
B. Managing Directors 171

I. Appointment 171
II. Representation of the Company 173

III. Internal Management Structure 173
IV. Summary of Main Duties and Responsibilities 174
V. Removal and Resignation 177



xii Contents

VI. Personal Liability 178
VII. Application of Labour Laws 178

C. Management Board Members 179
I. Appointment 179

II. Representation of the Company 181
III. Internal Management Structure 181
IV. Duties and Responsibilities 181
V. Removal and Resignation 182

VI. Application of Labour Law 183
D. Key Aspects 183

Part II Labour Law

18 Unions and Collective Bargaining 187
Jens Kirchner and Pascal R. Kremp
A. Coalitions 187

I. Background 187
II. Definition of the Term "Coalition" 187

III. Freedom of Association 188
IV. Employers' Associations and Trade Unions 188
V. Coalition Rights in Companies 189

B. Collective Bargaining 190
I. Background 190

II. Forms of Collective Bargaining Agreements 190
III. Preconditions for Collective Bargaining Agreements 191
IV. Scope of Application 191
V. Effect of Collective Bargaining Agreements 192

VI. Binding Effect of Collective Bargaining Agreements 193
VII. Termination of Collective Bargaining Agreements 197

Vili. Post-Termination Effects 197
IX. Concurrency and Plurality 197

C. Key Aspects 198

19 Labour Conflicts 199
Jens Kirchner and Eva Mittelhamm
A. Introduction 199
B. Labour Conflict Practice 199

I. Principle of Parity 199
II. Employees' Instruments 200

III. Employers' Instruments 203
C. Legal Consequences 204

I. Parties of the Employment Contract 204
II. Parties of the Labour Conflict 206

III. Legal Consequences for Third Parties 207
D. Key Aspects 207



Contents xiii

20 Employee Representation 209
Pascal R. Kremp and Jens Kirchner
A. Introduction 209
B. Works Council 209

I. Elections 210
II. Role of Members 213

III. Information and Consultation Rights 215
C. Central and Group Works Council 221

I. Central Works Council 221
II. Group Works Council 221

D. Economic Committee 221
E. European Works Council 222

I. European Works Council Based on Agreement 222
II. European Works Council Based on Statutory Laws 223

F. Key Aspects 223

21 Restructuring 225
Michael Magotsch and Jens Kirchner
A. Introduction 225
B. Short-Time Working 225

I. Preconditions 225
II. Incentive One 226

III. Incentive Two 226
C. Reduction in Force Programs 227

I. Action Plan and Timelines 227
II. Geographical, Material and Personnel Scope 229

III. Works Council's Rights of Co-Determination 229
D. Examples 233

I. Reduction of Central Functions 233
II. Outsourcing of a Group of Employees 234

III. Collective Dismissals 234
IV. Impact of Special Protection Against Dismissals 235

E. Key Aspects 235

22 Mergers and Acquisitions 237
Pascal R. Kremp and Jens Kirchner
A. Introduction 237
B. Overview of a Typical Transaction 237
C. Due Diligence 238

I. Issues to Be Addressed in a Due Diligence 238
II. Data Protection 241

D. Structure of the Transaction 242
I. ShareDeal 242

II. Asset Deal 243



xiv Contents

III. Transactions According to the Transformation Act 244
IV. Pre-Transaction Considerations 244

E. Information and Consultation Rights of Employee
Representatives 247

I. European Works Council 247
II. WorksCouncil 248

III. Economic Committee 248
IV. Timing of Consultation with Employee Representatives

and Ad Hoc Notifications to Stock Markets 249
F. Purchase Agreement 249

I. Employee Related Provisions 249
II. Warranties 251

G. Post Merger Integration 251
H. Key Aspects 252

23 Business Transfers 253
Jens Kirchner and Michael Magotsch
A. Introduction 253
B. Scope of Application 253
C. Mandatory Rule 254
D. Business Transfer as a Precondition 254

I. Transfer of a Business or Part of a Business 254
II. Leading Cases 256

E. Impact on Collective Agreements 259
I. Transformation 259

II. Continuation 260
III. Replacement 260

F. Effective Date of Transfer 260
G. Liability 261
H. Dismissal Protection 261

I. Introduction 261
II. Scope of Application 261

III. Closing Down of the Business 262
IV. Claim to Reinstatement 262

I. Information of the Employees 262
I. Employee Notification 263

II. Issues Concerning the Information of Notification 263
J. Right of Objection 266

I. Prerequisites 266
II. Consequences of Objection 266

K. Cross-Border Transactions 267
I. National Transfers 267

II. International Relocations 268
L. Stock Option Plans 268
M. Key Aspects 269



Contents xv

24 Stock Options 271
Martin Heinsius and Pascal R. Kremp
A. Introduction 271
B. CorporateLaw 271

I. Real Equity Capital Instruments 271
II. Virtual Equity Capital Instruments (Synthetic Options,

Phantom Stocks, Stock Appreciation Rights) 275
III. General Restrictions Concerning Stock Option Plans

for Board Members 275
C. Contractual and Labour Issues of Granting Stock Options 275

I. Stock Corporation Law Aspects 276
II. Labour and Employment Law Aspects 276

D. Insider Trading 278
I. Introduction of the Stock Option Plan 278

II. Allocation of the Stock Options 278
III. Exercise of Stock Options 279
IV. SaleofShares 279
V. Harmful Effect on the Company's Reputation Because

of the Appearance of Insider Trading 279
E. Reporting Obligations Under Securities Regulations 279

I. Directors'Dealings 280
II. Holding of Financial Instruments 281

F. Tax Law Aspects 281
I. Employee Shares 281

II. Convertible or Option Bonds, Synthetic Options 282
III. Simple Preemptive Rights 283
IV. Reserved Shares 283
V. Limitation of German Taxation on Monetary

Benefits from Preemptive Rights and Similar
Instruments 283

VI. Wage Tax, Capital Gains 284
G. Selection of the Most Suitable Model in Practice 285

I. Contingent Capital Increase 285
II. Authorized Capital 286

III. Purchasing Own Shares 286
IV. Synthetic Options 286

H. Key Aspects 287

25 Company Pensions 289
Bernd Borgmann and Jens Kirchner
A. Introduction 289

I. Sources 289
II. Reform of Company Pensions Act 290

B. Contractual Basis of Company Pensions 290
I. Basic Requirements of a Pension Promise 290

II. Individual and Collective Pension Promises 291



xvi Contents

III. Commitment to Provide Benefits or Contributions 293
IV. Deferred Compensation 294

C. Five Ways to Arrange Company Pension Schemes 295
I. Direct Pension Promise 295

II. Support Fund Promise 297
III. Direct Insurance 298
IV. Pension Insurance Fund 299
V. Pension Fund 299

D. Legal Protection for Company Pensions 300
I. Vesting of Company Pensions 300

II. Restrictions Against Set-Offs, Early Payouts
and Transfers 300

HI. Adjustment of Pension Payouts 301
IV. Restructuring of Pension Schemes 301
V. Protection Against Insolvency of the Employer 302

E. Key Aspects 302

26 Employee Co-Determination at Board Level 305
Michael Magotsch and Sascha Morgenroth
A. Introduction 305
B. German Co-Determination Law 306

I. General Principles 306
II. Co-Determination Statutes 307

C. EU Co-Determination Law 312
I. Co-Determination in the Societas Europea 312

II. Co-Determination in Cross-Border Mergers 313
D. Key Aspects 313

27 Court Proceedings 315
Pascal R. Kremp and Sascha Morgenroth
A. Labour Court System 315

I. Jurisdiction 315
II. Hierarchy Levels 316

III. Court Composition 316
B. Labour Court Proceedings 317

I. Individual Disputes 317
II. Collective Disputes 320

C. Costs of Labour Court Proceedings 321
D. Key Aspects 321

English Index 323


	IDN:992652502 ONIX:04 [TOC]
	Inhalt
	Seite 1
	Seite 2
	Seite 3
	Seite 4
	Seite 5
	Seite 6
	Seite 7
	Seite 8
	Seite 9
	Seite 10
	Seite 11
	Seite 12

	Bibliografische Informationen
	http://d-nb.info/992652502



