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PREFACE

The trend towards forceful globalisation in international trade has given birth to some
unwelcome side effects, namely product liability, product safety issues and a variety
of consumer rights. Manufacturers, importers and wholesalers worldwide had to learn
that nobody is exempt of the risks and snares of liabilites stemming from product
flaws and dangers.
Product liability has widely been redefined with ist worldwide distribution and usage.
Increasing dangers from ever more complex products doesn’t seem tob e the core
issue but rather the very different perceptions of consumers‘ rights, the
implementations of adequate warnings going with the products and the search for a
global recipe how to avoid and insure against all possible liability and litigation risks in
the first place.
The following text deals with the most common topics around product liability in a
global trade community, starting with design and manufacturing and ending with the
successful sale of potentially misused or harmful products, at every step taking into
account different regulatory aspects (from the perception of product safety and
consumer rights in Europe, the USA and China, to name but a few), the different
scenarios for litigation and how to avoid it and general advice how to master typical
product liability risks.
By heeding the advice, given in the text, producers, importers and wholesalers
should be able to identify and risk sectors, be diligent to avoid them and hedge
against the appetite to litigate. This will lead to a greater predictability of those risks
and a lessened litigation level.
Product liability risks in the broadest sense have to be anticipated and
counteractively managed by business at every level of the supply chain, them being
aware of the interaction of regulatory regimes and liabilty perceptions in a globalised
world where national authorities as well as consumers stand against manufactureres
and distributors on level ground at a mouseclicks pace.

Recklinghausen, Frankfurt a.M., Mannheim, Weilburg a.d. Lahn, im März 2018
Achim Albrecht, Thorsten Eidenmüller, Tobias Lembach, Andreas Mussmann
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This project endeavours to shed some light on the snares of international product
liability where defects in products lead to costly class actions, outrageous punitive
damages in Common Law realms and the loss of consumer trust and business
image alike, often followed by the tightening of laws and a clamp down of
authorities on whole business sectors and management alike.

The authors have identified a number of trigger points in the business and legal
environment that either need to be observed or strictly avoided. No matter how
different product liability regulations in different countries might be – some basic
rules, diligently and flexibly applied – help to reduce liability risks by great margin.

The 'race to the bottom' often begins with a certain ignorance or negligence
towards ethical standards not initiated or not followed in businesses. One might
ask:
Business ethics can save me a ton of money? In what planet?

In everyday corporate activities, maybe more than one entrepreneur has been
faced with the “issue” of business ethics, particularly when having to deal with
international commerce. Many have called Business Ethics a white elephant in the
room that only drains space and energy giving no quantifiable results. But is it so?
In this thesis, a different approach to Business Ethics is brought forth, having in
mind a global environment. It provides a strong case framework to understand the
subtle, yet strong, forces affecting businesses at many different levels, for there is
literally no physical boundary that a consumer product cannot, and will not, cross
during the course of manufacturing, marketing, distribution and final use by the
consumer.
Then what is Business Ethics? Business Ethics is both an academic field and a
corporate movement. For the purposes of this thesis, it is being considered as the
latter. It has a wide range of applications and different ramifications such as labour
and human resources, consumer well-being, product liability, impact on the
environment, amongst other topics and issues.
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History has taught us that great scandals are needed for governments to react and
regulate business ethics in practice. The greatest scandal of this decade was the
case of Enron in 2001. The trail of destruction left behind not only affected US
economy, but had a domino effect in the World’s economy. Over 20,000 people
lost their jobs and their retirement savings. A lack of Business Ethics in Enron’s
practice promoted the debacle, with effects still present today.
All in all, this was a case that had monetary repercussions. But there are cases
such as the Union Carbide Bhopal incident in India in 1984, where lives were lost,
and health issues are still arising from what happened back then.
So, even though Ethics in Business are nothing but an unnecessary protocol for
many, cases keep demonstrating over and over again this is an incorrect
judgement. Enterprises cannot wait for governments to take the stances to regulate
product liability. They must take the first steps in implementing a Code of Ethics
that will adapt to the cultural needs, expectations, and restrictions of individual
countries where they conduct businesses.
The motto “Think Global, Act Local” becomes the main idea to be taken in count
when applying in the “real world” a code of conduct or ethics. Some canons to be
considered as a base to create a code of ethics are: integrity, competence,
individual responsibilities, professional responsibilities, human concerns, and
environmental concerns.
What business people are faced with nowadays doesn’t simply reflect situations
that are black or white. All the different shades of gray that the modern world poses
at so many levels are what make things complicated in reality. If we add the “no
man is an island” principle (meaning that one individual alone cannot be
responsible for a downfall such as the ones mentioned earlier), we can come to the
conclusion that the working environment (along with other factors) has a big
influence on ethical behavior.
And how is that working environment constructed? Through relationships between
a corporate entity and:
 Providers: Since we live in a world of physical complexities, a certain argin
of error is to be expected in the production of any material. But if the
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provider knows its part is below the quality standards required by a certain
business, then an ethical point arises.


Society & Environment: A business has an ethical responsibility towards
society and its environment. This is because the main reason for a business
to exist is to serve and fulfill needs and wants of the society around it. It
takes a physical space, it may pollute the environment (water, air, producing
waste, etc.), and has a direct impact on both levels.



Governments: The government is an entity created by the people to
promote law and order within a society. So a government states the rules by
which businesses must abide to exist and function. From regulating the
rights of employees, tax paying, etc., businesses and governments work
closely in both a domestic and foreign framework.



Customers: A business owes its very reason of existence to customers or
users. Yet, many businesses take for granted customers, and in many
cases, they are ready to even put in danger the lives of its customers in
order to save money and make a greater profit.



Employees: If things are to work out smoothly, employees must be happy in
a business, and they must understand the importance of their work in the
overall success. There is a two-way relationship here: first, the business
must keep its employees comfortable, with an appropriate pay, healthcare,
bonuses, etc. If an employee feels motivated, they will surely reflect their
well-being in their everyday activities. On the other hand, the employee
becomes the face of the company in more than one respect. It is expected
then that the company will set an example in the moral and ethical
etiquette’s of behavior within and without the company.

It must be comprehended that these are grounds not yet fully explored, and there
is room for debate, based on culture, origins, the manner of doing business, and so
on.
What is clear though, is that there are four basic forces at work: one, the company
or business; two, the government (in the form of a legal framework to regulate a
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business’ activity –be to protect the consumer or set rules of trading-); three, the
society (both as a consumer society and as a people that can be harmed or
benefited by a certain company’s activity); and four, Business Ethics.
One must think of a business as a well-oiled machine, where a minimum failure or
mistake can bring about the downfall of the whole entity. Hence the importance of
the understanding of the role of a proper ethical behavior at the core of every
process and interaction between the entity and any internal or external agents.
As Ethics refer to conduct, it might be implied that it is merely an individual
process, but history has taught us that even management is highly responsible for
the ethical decisions that take place in everyday activities. So we have mainly two
influences at work: the working environment, which provides the guidelines, and
the employee, who will adapt their moral behavior to it.
There are many guidelines a company can use to provide such a reference, within
and without the company: mission, vision, a backgrounder, performance
measurements (such as quality measuring systems, as the QS and ISO systems),
house rules, a code of ethics or a code of conduct.
A Code of Ethics is a tool that specifies the ethical rules of operation within a
company, highlighting that what is to be avoided. A Code of Conduct is a set of
conventional principles and expectations that are considered binding on any
person who is a member of a particular group.
A Code of Conduct can be regarded either as a mask to cover for corrupt practices
in a company, or the golden key to enhance corporate productivity, credibility and
profitability. It becomes a central guide and a reference to support employees in
their everyday decision making. It will help to clarify an organization's mission,
values and principles, linking them with standards of professional conduct.
A Code of Ethics and/or Conduct by itself isn’t enough to help a company develop
a proper business ethics savoir-faire. In paper, a proper ethical guidance might
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look pretty, but an organization could be sued for breach of contract if its practices
are not in accord with its policies.
One could summarise it in a simple expression: Walk your Talk' and 'Don't strive to
do what you can do but rather strive to do what you should do'. This is the gist of all
compliance rules and Corporate Governance frameworks (from the extremely strict
measures of the US Sarbanes Oxley Act to the more allowing and voluntary
German Corporate Governance Codex), namely the promise to obey all external
and internal rules and regulations and thus to avoid as good as possible damaging
effects on third parties. This applies to manufacturing processes just as well as to
service providing or customer relations as such. Therefore an ethical approach
helps considerably to minimize product liability risks.
A very important tool that a business can count on to help implement a Code of
Conduct, along with policies and procedures is Quality Management.
And, in order to avoid any legal liability, legal departments should review codes of
conduct and other ethic policies. This is why it is critical for organizations to review
their policies at least once a year to ensure they are in accordance with laws and
regulations.
So now we’re moving from the realm of Business Ethics to the more specific realm
of Legal Liability. International Product Liability is the inevitable consequence of the
need for global trade and the necessary protection of individual consumer rights.
Consumers have suffered personal injuries, property damages and economic
losses occasioned by defective products manufactured, distributed and sold in
more than one country. International bodies and national courts have struggled
with this problem with little overall success. Harmonisation of law and practice –
currently struggled for in Europe – may eventually bring solutions.
International Product Liability has emerged particularly with the increased number
of multinational co-operations that appear to have no physical boundaries and are
not always effectively controlled by the laws of the state of incorporation. The
growth of international trade, fired by the entrance of IT based trade in the
11

international markets, has made foreign companies and foreign consumers aware
of the dangers inherent in the use of the many products that travel internationally.
In addition, the relative ease of moving people and products abroad has
encouraged litigation in the product liability area at home and abroad.

Cooperations must fully understand the legal aspects of product liability in the U.S.
and abroad, and must find in-house ways to ensure their own future. They will have
to institute effective programs and safeguards to avoid future legal actions, and
possible losses.
Some of the world’s most common aspects of product liability include:
 Reasonable care: The first general rule of liability in all non-contractual
cases, namely for suppliers and producers of goods, is that those must take
“reasonable care” to ensure the safety of the goods for those likely to use
them. Failure to take such care is the wrong, or tort of negligence.
 Safety of material: The producer of raw materials will have to do his best to
ensure that his employees observe certain precautions, and if not, will be
liable to them in damages. If he sells the materials for others to use, he must
ensure they are packed as safely as reasonably practicable, and that the
user has adequate information as to their proper use.
 Safe Design: From dangers created by the extraction or processing of
materials, it is a short way to those resulting from defective design or
construction. The designer’s objective has to be that of ensuring that
materials are reasonably safe in the circumstances of their likely use.
 Research: The manufacturer is obliged to keep up to date through
conducting continuous research into safety aspects of his products; in
particular to seek, and respond to, information from users as to operating
hazardous side effects of medication, etc.
 Recalls: The manufacturer who recalls his goods, or modifies, or even
withdraws them, does not thereby admit liability for them. He might, for
example, have been prompted to take remedial action by some
unforeseeable accident for which he would not be liable, and his action
12

might serve only to downplay his anxiety to ensure that no such accident
should happen again.
 Obvious dangers: A fault can very hardly be seen, in the questions of
liability or injury, caused by dangers which are, or ought to be, obvious to
the user. Of course, there must be a point at which a risk is so obvious, that
there can be no ground for complaint, as when one hits one's thumb with a
hammer, or cuts oneself when shaving.
 Durability: Nobody expects manufacturers to produce gear which will never
wear out, nor suffer from the consequences of wear and tear. What matters
is, whether the goods were reasonably safe when first sold, and used.
 Packaging: Design liabilities extend to the safety of packaging, e.g.,
provision of containers which do not break, or leak, or open too easily,
particularly when they may be harmful to children, or others ignorant of their
contents.
 Advice and warning: The kind of information a manufacturer must give,
varies with a product (such as details, the various hazards, precautions and
warnings). Different levels of information may be necessary for different
purposes, and different classes of users.

According to the prevailing claims-handling practice in Europe, most product
liability claims are settled without the initiation of a lawsuit. Compared to the
situation in the U.S., product liability court decisions are relatively rare, and the few
decisions available form factual, but no legal precedence (except in the U.K.)

If for some reason, it is needed to go to court, it is recommended that a business
have a product liability team that should consist of up to five members with the
focus on a long term work relationship. In single planned, as well as multi-planned
operations, potential candidates for the in-force set team could be:
1. the head of quality management: product liability is closely related to
the quality system and a product liability incident is logically the ultimate
quality failure of a product;
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2. the risk manager: in most cases the risk manager will already have
filled the role of the in-house product liability expert;
3. the head of technology: when a company first learns of a technical
failure of its product in the field, this individual has the most in-depth
technical knowledge of the product's abilities as well as those of the
component parts, especially in the area of electrical or electronic
products. In addition, the individual can become a well-trained expert
witness in a trial environment;
4. the head of engineering: engineering is commonly the first department
ever involved in the product liability prevention effort, although typically
from the product perspective as it relates to design, labels or other
product safeguards;
5. the head of finance: whether the company carries liability insurance or
is self-insured, the head of finance will normally control the expenses
and typically serve as the main contact with the insurance carrier.

This team, along with a Total Quality Management team will provide the necessary
effort to avoid a product liability issue in a company. Companies slowly began to
recognize the demand for, and the importance of selling high quality products
eventually triggering the Total Quality Management effort.
During all this focus on improved quality, the whole area of product liability, and the
numerous lawsuits involved, had grown out of control in the United States.
Numerous manufacturing corporations went out of business because of the impact
of multiple product liability lawsuits, even with a certifiable quality programme in
place. The highly lucrative nature of product liability lawsuits meant business for a
certain type of aggressive lawyers.
Product liability lawsuits continued to place financial burdens on corporations, and
were reflected in either the insurance premiums, or the money reserved for
frivolous lawsuits as an outcome of the risk potential new and innovative products
suddenly had.
Product liability prevention shed a totally new light on quality programs. As
manufacturers successfully learned to track quality costs, losses due to scrap,
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reverse, warranty, and other areas of failure, they at first neglected to tract other
key financial line items, such as insurance or liability costs.
As the litigious nature of society grew, and personal injury awards, as well as
punitive damages continued to grow to never before seen heights, it became a real
necessity for corporations to focus on product liability prevention, and incorporate it
into their quality programme and effort.
And it is so that Business Ethics applied from a TQM perspective will prevent, to a
certain extent, any foreseeable product liability issue for a company.
Throughout this dissertation, the relationship between a business and its
environment is analysed; the different forces at work and the circumstances
surrounding everyday business activities; the importance of an ethical basis to
provide a code of conduct and its impact on a company’s daily activities; the tools
that complement the work of a code of ethics; and the legal framework that
provides with the rules and regulations for businesses all over the world.
There is no golden set of rules to assure a perfect, pure and chaste way of doing
business; there will always be mistakes taking place, corruption or lack of
commitment from be the personnel of a company, its shareholders, the
government... the list can go on forever.
In spite of this realization, we have found some interesting answers along the
way.
Even though there is no statistical data gathered to this date to prove once and for
all lawsuits can be avoided by businesses that apply a Global Ethic code. A Code
of Conduct, diligently implemented along Total Quality Management steps (e.g.:
guidelines, prevention teams etc.)reduce the risk of a lawsuit to a never before
known level.
We could compare a Global Ethic Code to a pre-nuptial contract. As such, there is
strong evidence shown in the course of this dissertation that these
Codes/Teams/Task Forces do have an over-all positive financial repercussion in a
company’s activities. This positive repercussion extends to the point of leading to a
reversal of burden of proof for companies.
As a conclusion, it can be said that even though this dissertation is only the tip of
the iceberg, there is much yet to be researched on this particular subject. I feel that
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the support of many is needed to understand even better the subtle, yet very
imperious relationship between Business Ethics, Product Liability, and Business
Transactions.
All has not been said on the topic of product liability risks because the subject is a
volatile one and new topics are emerging. To name but a few:


Consumer safety regulations are at a steady rise in the European Union,
currently focussing on banking and capital market provisions but generally
giving consumers more and more protection against designers, producers
and retailers of faulty and harmful products.



Litigation possibilities for consumers in the EU will balloon when and if the
plans mature to introduce service liability in direct analogy to the overcome
product liability criteria.



In the US there is still much to achieve by further harmonizing product
liability standards as regulated in the Uniform Commercial Code, Article 2.
Most states have adopted all of these UCC regulations concerning product
liability in the field of the sale of goods but some still go different routes.



Consumer and product safety measures and definitions differ widely,
depending on the influence of EU legal sources, common law standards as
implemented by the USA or UK/ Commonwealth dominated countries,
especially in Asia and Africa.



Product safety and a whole bunch of to be harmonized standards touching
on everything from the definition of 'defect' to 'compensation' will be part of
the Transatlantic Trade and Investment Partnership, TTIP, the prospective
largest Free Trade Zone of the world. Negotiations of numerous chapters
have just begun and will change the product liability universe through
changes in newly defined standards for products, services and
manufacturing.
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All these developments are showing their potential for coming legal and business
debates. However they will not do away with the basic guidelines identified in this
work to minimize legal and business risks stemming from product liability issues.
It is suggested that another full-scale global research be made on this particular
subject, but with international cooperation between businesses, legal advisors,
business scholars, colleges, and so on, to begin creating a global guideline that
could, at some point, become a structure and a guidance to businesses in all
branches and in any country in the world.
The next few years will be interesting in the global research of applied Business
Ethics field.
Let us hope, nonetheless, that this executive summary will help you, dear reader,
to find a bit more clarity on the subject.

Achim Albrecht
Thorsten Eidenmüller
Tobias Lembach
Andreas Mussmann

2018
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1. INTRODUCTION
To be business Entrepreneur in the 21st century demands much more than
in previous times. With the advent of instant communication, transportation, global
financial flows, and important political events in the past few years, making
business nowadays requires a clear vision of responsible profit.
In the boom of globalization, important issues arise. Globalization stands for
“…the changes in societies and the world economy that are the result of
dramatically increased trade and cultural exchange…”1 In terms of economic
Globalization, the IMF defines it as “the growing economic interdependence of
countries worldwide through increasing volume and variety of cross-border
transactions in goods and services, freer international capital flows, and more rapid
and widespread diffusion of technology”2
Some of the aspects of economic globalization are free trade, flow of
people, information, money and technology. The existence of these flows all
around the world has important consequences in many levels. Perhaps, one of the
most significant but least taken care of in the business world has to do with ethics
and product liability.
The relationship between Business Ethics and International Product Liability
raises a critical issue needing resolution, since economic globalization necessarily
implies new challenges, such as an erosion of national sovereignty brought about
by the “increasing relations among members of an industry in different parts of the
world,” 3
Some questions that businesses must ask themselves in this situation
include:


How can a Company be ethical enough to avoid any problem related
to International Product Liability?



Where does the responsibility of the Company end, and where do the
responsibilities of the government, retailer, and consumer begin?

1

Mallin, C. (2002) Institutional Investors: The Growth of Global Influences, Corporate Governance: An
International Review, 10, 67 - 68
2
IMF, World Economic Outlook, May, 2007ntroductory Remarks
3
Same as number 1.
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Who, within and without the Company, is responsible for making a
product safe, and to what extent?

Much has been written about Business Ethics and International Product
Liability, but as separate issues. However, there has been no useful research of
the influence of one over the other from the global business perspective, and, even
though the problem is real, no author has explored this relationship properly in an
international scenario.
Thus, the importance of a study that explores the relationship between
Business Ethics and International Product Liability in a clear and simple way for
Business Managers to understand that it is of major significance, since it has
consequences in all kinds of industries, and all countries in the world.
Such study is necessary to offer a useful insight to the web of ethical
behaviour and relationships within and without a company, and provide a
meaningful guide to action in the Product Liability arena.

2. THE RESEARCH QUESTION
As the well-known Business Ethics scholar Richard De George quoted:
“Business Ethics is as national, international, or global as business itself, and no
arbitrary geographical boundaries limit it,”4 there must be a way to unify criteria as
to how Businesses must apply Ethics to their daily practices in such a way that it
will prevent any problem related to International Product Liability (in the stage of
incident, claim or lawsuit.)
Based on extensive global research, this thesis aims at finding the answers
to this main research question:
Could an Enterprise with Global presence have positive repercussions
in its Financial Performance by implementing the right Code of Ethics in
order to avoid Product Liability issues?
By “The right Code of Ethics” is implied a Code of Ethics created for the
specific case of that particular Enterprise, taking into count its products/services, its

4

De George, Richard T., "The Status of Business Ethics: Past and Future", Journal of
Business Ethics, 6, (1987), 201-11
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country of origin, whether its products/services reach other countries, and all other
internal and external factors that determine the processes of that enterprise.
It has been chosen to focus this research solely on lawsuits rather than
claims, since an incident or a claim as such does not rectify a financial loss or a
near loss, but rather a potential loss which asks for financial provisions planned in
the ongoing or future budget of the company. The danger of a potential lawsuit has
to be reported to the external auditors, who will check whether sufficient financial
provisions for this scenario have been set aside on the balance sheet.5
Hence, lawsuits represent the last step in the chain of what can go wrong in
an Enterprise because the right measures were not taken in time. It is true that a
claim by itself can destroy the credit worthiness of a company, but its overall rating
will plunge because a financial lawsuit is pending, which leads to a major financial
loss.
The second, yet truly important aim of this research is, to present the topic in
such a way that any Businessman in the world with no clear knowledge or
understanding of Ethics or Law can apply the principles developed at the end of
this dissertation.
In a few words, this study aims at understanding the actual role of Business
Ethics within a Company, focusing partly in its long-term financial impact, and
framed by its relationship with Product Liability. It is a voyage of exploration of the
possibilities of regarding BE as an investment, rather than a cost for any
Enterprise, with regards of prevention of Product Liability.
In a preliminary outlook the researcher can state that after the installation of
a flurry of worldwide Corporate Governance Codices (beginning in 2001), from the
stringent US Sarbanes-Oxley Act to the more allowing German Corporate
Governance Kodex as reaction to major fraud cases in blue chip companies, the
principles of Good Governance, of ethical standards and compliance with external
and internal rules have become a new and accepted standard to preventively fight
what is not right and thus merge business ethics with legal risk management to
form a new and powerful tool.

5

Michael W. Perregrine,'Sarbanes-Oxley and the legacy of Enron', New York Times, Nov. 25, 2011
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Some subsidiary questions that might help understand the topic better would
be:


What factors are related to the internal failure of the implementation
of the right decisions in production and post-purchase service
towards avoiding product liability lawsuits?



How have local and international lawsuits related to product liability
affected the financial performance of companies?



Where does the responsibility of the company end and where does
that of the consumer begin in product liability issues?



Who, within and without the Company, is responsible for making a
product safe?Could lawsuits have been avoided if the company had
applied a Global ethic code prior to the problem?What is the
importance of the understanding of the role of Globalisation in
International Business framed in a proper Ethical behaviour?

3. METHODOLOGY
The methodology to follow this research is of a qualitative nature. Since
there are no previous theoretical data to provide a general frame for this research,
the grounded theory approach will be used as a method.
Grounded theory inquiry “is portrayed as a problem-solving endeavour
concerned with understanding action from the perspective of the human agent.”6
The topic of this research is mostly social, as it intends to analyse the relationship
between social behaviour (ethics) and an aspect of business (solving the problems
related to international product liability, in this case, lawsuits.)
According to grounded theory, the criteria to validate this research will be:
credibility (alternative to internal validity,) transferability (alternative to external
validity,) dependability (alternative to reliability,) and confirmability (alternative to
objectivity.)

6

Haig.Grounded Theory as Scientific Method, Philosophy of Education Society, 2004, 1 – 11 based on Glaser
ad Strauss, The Discovery of Grounded Theory, 1967
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The first step will be to gather all the available information from a variety of
sources. Once gathered, the data obtained will be analyzed using “memoing”7,
integrative diagrams, and coding. When this is done, a global theory will be
generated from the departure point of the answers found in the process.
The primary data for this study consist of expert papers, case histories, and
literature that explain both the Ethical and the Legal parts involved in the study.
“Concepts derived from the literature… [will] provide a source for making
comparisons to data at the dimensional level.”8

4. GENERAL BACKGROUND
Nowadays, Product Liability is widely recognized as having significant
international dimensions, for there is literally no physical boundary that a consumer
product cannot, and will not, cross during the course of manufacturing, marketing,
distribution and final use by the consumer. Frequently, the consumer must place
his or her health and well-being in the hands of a national or foreign entity that may
be controlled by an individual, a company, a multi-national cooperation or even a
state or local government.
Under local law, that foreign entity may or may not be held legally
responsible for injury, disease, death or economic loss caused by defects in the
product or by the hazardous nature of the very product. Some countries profess
great interest in consumer protection, such as those in Europe or North America,
while other countries are oblivious to injuries sustained by consumers from a given
product.9
The main question to be answered from this particular point of view is what
a “product” or “defect” is a function of the laws of one country, as opposed to those
of another country. There is indeed a profusion of confusion on the International
Product Liability scene, and with little predictability as to whether the consumer will
or will not have a valid cause of action, or prevail once the injury, disease, death or
7

Memoing is a process for recording the thoughts and ideas of the researcher as they evolve throughout the
study. It is a step of the research method used in this paper.
8
Anselm Strauss and Juliet Corbin. “Basics of Qualitative Research: Techniques and Procedures for
Developing Grounded Theory.” Second Edition. Sage Publications, 1998,49.
9
Such as many Asian and African countries. For further information, see the Taiwan (1994) and Philippines
(1992) Product Liabilities and Consumer Protection Acts.
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economic loss occurs. According to Law Firm HoganLovells in their latest review,
the judicial structure and law practice in each country is still a meaningful obstacle
in the path of International Product Liability.10
Another very meaningful obstacle is the practical role of Ethics in Business
(BE). Much has been written about how companies should implement an adequate
ethical code to their everyday operations. Laszlo and Nash propose that the
concept of Business Ethics is “… coming to know what is right or wrong in the
workplace and doing what’s right – this is in regard to effects of products/services
and in relationships with stakeholders.”11
This concept demonstrates that putting such theories in practice has proven
to be a hard, if not impossible task. Immediate reasons for such a challenge may
vary: the culture, education, government bureaucracy, laws, and way of doing
things are some that can be mentioned. A further reason, and probably the one
that pertains the most to this research, is that there is no single definition of
Business Ethics to this day that can be applied globally.
Most people understand what Ethics is about: recognizing what is right and
wrong, and then doing the right thing. Navran defines Ethics as being “The study of
what we understand to be good and right behaviour and how people make those
judgements.”12 In business though, Ethics takes on a meaning that implies much
more. It involves not only facing questions such as “Should I lie to my boss?” or
“Should I steal from my company since they make so much money?” It follows
complex kinds of situation, such as Managerial Mischief, and Moral Mazes.

13

Since most managers believe that Business Ethics imply only the first part, they
brush it off as too simple a matter to be taken into count at all.

10

India, Pakistan, Singapore, and Malaysia thus far retain the traditional contract and tort remedies. See
HoganLovells, International Product Liability Review, Issue 51, June 2013
11
Nash, Jeremy and Laszlo Christopher. “Six Facets to Ethical Leadership: an Executive’s Guide to the new
Ethics in Business”. Business and Organization Ethics Network (BON). Vol. 9, No.2. ISSN 1239-2685. 3
October, 2004. <http://ejbo.jyu.fi/index.cgi?page=articles/0601_1>
12
From “What is the Difference Between Ethics, Morals and Values?”, Frank Navran,
http://www.ethics.org/ask_e4.html
13
Managerial Mischief includes “illegal, unethical, or questionable practices of individual managers or
organizations, as well as the causes of such behaviors and remedies to eradicate them,” and Moral Mazes of
Management include “the numerous ethical problems that managers must deal with on a daily basis, such as
potential conflicts of interest, wrongful use of resources, mismanagement of contracts and agreements, etc.”
(McNamara, “Complete Guide to Ethics Management: an Ethics Toolkit for Managers,”
www.managementhelp.org/ethics/ethxgde.htm)

23

Apart from this misunderstanding, many business people might fall into the
trap of believing that Business Ethics only means Corporate Social Responsibility.
This is a widespread myth that clearly demonstrates how blurry the notion of
Business Ethics is worldwide. It is true that CSR is a part of Business Ethics, yet
there are clear differences between the one and the other.
Corporate social responsibility (CSR) is “a company’s obligation to be
accountable to all stakeholders in all its operations and activities with the aim of
achieving sustainable development not only in the economic dimension but also in
the social and environmental dimensions.
A company’s stakeholders are all those who are influenced by and can
influence a company’s decisions and actions, either locally or globally. Business
stakeholders include (but are not limited to): employees, customers, suppliers,
community organizations, subsidiaries and affiliates, partners (joint venture or
others), local neighbourhoods, investors, shareholders (or a sole owner), and the
environment.”14
We can notice here the main differences between BE and CSR: BE is a
more general discipline, whereas CSR is more specific, and aimed mainly at the
social and environmental consequences of the actions taken by a company. CSR
does not include any legal consequences related to product liability, while BE does.
Navran mentions that “Writings about social responsibility often do not
address practical matters of managing ethics in the workplace, e.g. developing
codes, updating policies and procedures, approaches to resolving ethical
dilemmas, etc.” It is, therefore, the task of BE to care about product liability, as the
latter is all about policies and procedures.
In the past few years, new branches have been added to BE. Some of these
are:


Ethics of Accounting Information (any kind of activity involving this
type of information, such as financial analysis, manipulation of
financial markets, etc.)

14

Gordon, J.N. And Roe, M.J., Introduction, Convergence and Persistence in Corporate Governance, 2004, 1
- 30
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Ethics of Human Resource Management (ethical issues that arise
around the employer-employee relationship)



Ethics of Sales and Marketing (information related to a product that
may seek to manipulate the behaviour of the consumer)



Ethics of Production (the duties of a company to ensure that products
and production processes do not cause harm)



Ethics of Intellectual property, knowledge and skills (ethical disputes
over ownership)



International Business Ethics (which is an area that this research
document will stress permanently).15

A further element that Business managers must always keep in mind is the
well-being of their clients. Since there are companies that decide to give little or no
importance to sacrificing the wellbeing of end-users of their products or services
over making a profit, it becomes the task of an external entity to protect
consumers. Such entity can be governmental or non-governmental, national or
international.
Consumer Protection is “die staatliche Regulierung von
Verbraucherinteressen (the governmental regulation to protect the interests of
consumers)”16 Consumer protection law is “considered an area of public law that
regulates private law relationships between individual consumers and the
businesses that sell them goods and services. Consumer protection covers a wide
range of topics, including but not necessarily limited to product liability, privacy
rights, unfair business practices, fraud, misrepresentation, and other
consumer/business interactions”17
It may be said then that International Product Liability is the inevitable
consequence of the need for global trade and the necessary protection of
individual consumer rights. Consumers have suffered personal injuries, property
damages and economic losses occasioned by defective products manufactured,

15

Bungenberg, Dutz, Krebs, Zimmermann (ed.), Corporate Compliance und Corporate Social
Responsibility,Nomos 2014, 17
16
Norman D. Marks, How Good is your GRC? (Governance, Risk Management, Compliance), 2014, 5 ff.
17
Same as above.
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distributed and sold in more than one country.18 International bodies and national
courts have struggled with this problem with little overall success. Harmonisation of
law and practice – currently struggled for in Europe – may eventually bring
solutions.19
International Product Liability has emerged particularly with the increased
number of multinational co-operations that appear to have no physical boundaries
and are not always effectively controlled by the laws of the state of incorporation.
The growth of international trade, fired by the entrance of IT based trade in the
international markets, has made foreign companies and foreign consumers aware
of the dangers inherent in the use of the many products that travel internationally.
In addition, the relative ease of moving people and products abroad has
encouraged litigation in the product liability area at home and abroad.20
The forum state in which the plaintiff chooses to bring his trans-national
lawsuit, however, faces problems of integration. These problems include which
laws are applicable, confusing court decisions, and complicated international
agreements.
The doctrine of Sovereign Immunity, for example, may remove from the
claimant the right to redress for injuries, damage, or loss caused by a product of
the state or state-controlled enterprise. Under international law, a state offers a
person a home and protection against foreign harm, demanding in return
obedience to its laws, payment of its taxes, and assistance in defending it against
foreign aggression.
The foreigner or alien may not be entitled to such concern or protection
from, for example, injuries caused by products manufactured, distributed, or sold
within that state. The physical presence of the individual within a state gives the
state the opportunity to exert its power to protect or not to protect that individual.

18

Every year, 34 million people are injured or killed as a result of product related accidents. Such injuries are
the major cause of death for people between ages of 1 and 36, outnumbering deaths from cancer or heart
disease. The estimated cost of these injuries is $12 billion annually. –Andre, Claire and Velasquez Manuel.
“Who Should Pay? The Product Liability Debate” Issues in Ethics Vol.4, No.1, Spring 1991.
19
By 1997 all 15 Member States of the European Union except France had harmonized their rules to the
extent required by the Product Liability Directive 374/85/EEC of the European Union.
20

Warren Freedman, International Products Liability, 2-vol., 1989 (Kluwer), updated to 1990.

26

Indeed, the theory that claims for injury, damage or loss to the individual is
the claim of the state of which he is a national has remained an underlying principle
of international law.21
On the international economic side, the traditional doctrine of “caveat
emptor” has waned in the face of mass production of products that are frequently
defective and that cause personal injury, property damage, and economic loss
when used or misused. Fortunately, a growing number of countries have found it
neither economically sound nor politically astute to continue to place the burden for
injury, damage or loss on the victim.22
The emergence of International Product Liability has, in turn, focused
attention on the trans-national legal practice, for it is, at this particular point in
history, the lawyer and the legal profession that must respond to the clients' needs
in the increasingly global environment.23 The result has been an inter-penetration
of legal systems with multi-jurisdictional consequences, world-wide. And yet,
reference to foreign law has become part of the normal background necessary in
the contemporary practice of law. Today there are to be found transient or
travelling lawyers applying their professional trade on an almost ad hoc basis as
well as non-transient lawyers who permanently reside and practise law in the
foreign jurisdiction.
Legal representation and litigation have become international and
independent of time or place. The transient lawyer is hardly subject to the full
regulation of the foreign state, except when court appearance locally becomes
necessary. However, there are other impediments in the path of transient lawyers
and these impediments result primarily from lack of reciprocity. The international
law firm, catering to the diverse needs of various foreign clients, is a relatively new
phenomenon that promises expertise from the presence of lawyers trained in
different legal systems. Some states have already placed obstacles in the path of

21

Sweeney, Oliver Leech, The International Legal System, 488-489, 546 (The Foundation Press, 2d ed.
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the international law firm for political and economic reasons.24 Employment of local
counsel is therefore frequently advisable, even though the necessary expertise be
available in the international law firm.
Citizenship has generally been deemed a prerequisite to the practice of law
and membership in the foreign bar association or law society. But this requisite of
citizenship has been held by the US Supreme Court to be unconstitutional in the
United States,25 and held by the European Court of Justice to be contrary to the
Treaty of Rome.26 Citizenship as a prerequisite to practice of law has also been
removed in countries outside the US and Europe, such as Japan.27
One of the explicit objectives of the European Union is abolition, as between
member states, of obstacles to freedom of movement of persons, services, and
capital.28 Lawyers who are citizens of member states in Europe are therefore
beneficiaries of this legal provision with respect to the rendition of services, for
example, the right to take up the practice of law and to manage their law offices.29
The economic and social committee of the EU has stressed that the right of
the individual to be represented or defended by the lawyer of his choice must be
respected. Since this is a basic liberty, the community must ensure that each
citizen can freely choose a lawyer, irrespective of nationality and of the member
state or region in which the case is to be heard. It will, however, take years of trust
and co-operation before lawyers can practise wherever their cases take them.
Trans-national litigation, which often corrals the conflicting and competing
interests of nations and their citizens within the walls of a single court room is
indeed a showcase that can demonstrate respect for the role of courts and for the
acceptance of the judicial process in resolving disputes.30
A construction of the present international economic system is the
multinational corporation which is a business enterprise used in the movement of
24
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In re Griffiths, 413 U.S. 717, 93 S. Ct. 2051, 37 L. Ed. 2d 910 (1973).
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products, information, money, and people and/or services across national
borders.31 There are currently in excess of 400 multinational corporations operating
today, each with annual sales exceeding 1.5 billion Euro, and with currency
reserves at their disposal in excess of currency reserves of many nation states (the
revenue of the Tesco Group, for example, exceeded the gross national income of
Austria by 12% in the year 2001).
Multinational corporations are generally secretive about organizational
structure and policy formation, and are frequently insensitive to the needs of
governments and of people. Many multinational corporations dump unsafe
products in foreign markets and pollute the environment (see, for example, the
case of Merck, Sharpe and Dome in the Republic of Ireland). Efforts at meaningful
regulation to curb the trend, nationally or internationally, have been generally
unsuccessful.32
A typical multinational corporation may do business internationally through
several complex business forms, such as subsidiaries, branches, licensees,
franchisees, joint ventures, and the like. Recent history has illustrated how
complete control, both horizontally and vertically, is sometimes considered the
summum bonum by some of these global organizations, which often combine
private and public funds or capital to dominate a market, industry or even grasp
partial control of a nation state (as in Nigeria for example, a country that in
practical reality seems dominated by the Shell Corporation exploiting Nigerian oil
reserves). Some enthusiasts see the multinational corporations as the next great
step beyond the national state in human society revolution. Reality, however,
shows a different picture.33
Jurisdiction over multinational companies naturally runs foul of the objective
territorial principle of the state's jurisdiction under international law. Both the United
Nations and the International Labour Organization recognized the problem as early
as 1973.

31
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See Investing in Developing Countries 12-14 (Paris: O.E.C.D., 3d ed. 1975).
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They stated: “The multinational corporation, by definition, is established and
has activities in more than one state. If a strict territorial approach is adopted, each
state may regulate only those activities within its borders. Such an approach could
have serious effects.
It might make it impossible for the corporation to do business by subjecting it
to contradictory or confusing legal regimes, or, in contract, it might allow the
corporation to escape liability for conduct which may be legal in each of the states
in which they take place but which, taken as a whole, is illegal under the laws of
some or all of the states concerned.”34
One possible solution to the problem of jurisdiction over multinational
companies is to allow the states where the adverse effects or results are
experienced to exercise jurisdiction over the multinational companies, subsidiaries,
branches, licensees, or franchisees situated in that state.35 Or, the subsidiary, for
example, can be treated as the alter ego of the multinational company so that
jurisdiction can be exercised over the multinational company in the state where the
subsidiary company is located.
Neither solution will be received favourably everywhere. But it is generally
agreed that the multinational company must be supervised or regulated in the
interests of governments and people.
These specific obstacles for dealing with multinational corporations in court
can be clearly seen observing the US judicial practice. Section 418 (1) of the
restatement (2nd) of the Foreign Relations Law of the United States quotes that:
“the United States has jurisdiction to apply its law to foreign branches of
corporations organized under the laws of the United States.”36
In addition, 418 (2) enlarges this jurisdiction to include “corporations (or
similar juridical entities) organized under the laws of a foreign state that are
substantially owned or controlled by nationals of the United States (including
corporations organized under the laws of the United States).”37
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Under paragraph 402 (2) of the same restatement, United States law is
applicable to subsidiaries of United States corporations under the principle of
nationality. What yet remains to be seen is which controls or regulations over
multinational companies will, in fact, be governed by the United States and/or other
governments (particularly affecting multinational companies' activity in the product
liability area).
The impacts of the multinational corporations on the products liability
situation was noted by the US Court of Appeals for the District of Columbia, where
Judge Malcolm R. Wilky stressed the necessity for lawyers engaged in transnational litigation to educate the judge because so few judges have experience in
international law and trans-national adjudication.38
The judge stated four major guidelines to all trans-national litigation:
1.

Research and analyses of facts and laws

2.

Presentation of the case

3.

Argument

4.

Post-argument conduct

Of particular concern are the judge's comments on the vital forum nonconvenience motion: “The advocate must make sure the court is briefed on all
relevant international agreements to which the US is a party. In Pain vs. United
Technology Corp.,39 determining whether the district judge had correctly decided
the forum non-convenience motion required an understanding of The Hague
Convention on taking evidence abroad which no party had briefed or discussed at
oral argument.”40
When confronted with a claim of forum non-convenience, the court must
determine whether the balance of public and private interests suggests that the
case should be brought in a different forum or country also having jurisdiction.
Whichever law applies is up to the regulations in the conflict of laws, all too often
being a basis for more questions rather than answers. To stress this point, there is

38
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evidence that the most basic common understanding cannot be reached
internationally.41
The multinational corporation or enterprise has become well recognized as a
key feature of changing international business patterns. But there is no agreement
on the definition of the multinational corporation. Some emphasis is placed on
structural criteria, such as the number of countries in which the multinational
corporation is doing business, the ownership by persons from many nations, or the
nationality composition of top management.
Other definitions of the multinational corporation stress performance criteria,
such as the relative share of earnings, sales, assets or even employees derived
from or committed to foreign operations. Still other definitions of the multinational
corporations are based on the behaviour characteristics of top management, such
as thinking internationally. Another approach makes the multinational corporation a
firm that allocates company resources without regard to national frontiers but is
nationally based in terms of ownership and top management. Such scholarly
confusion is standard in the ever volatile depths of international law.42
Historically, the multinational corporation was not American, as widely
perceived. British-Dutch firms as Unilever and Royal Dutch Shell, Swiss firms as
Nestle, and Swedish firms as Eriksson or the Finnish Nokia came before the
American entries into the multinational corporation field. Nowadays, the United
States is the leading home base country for the multinational corporations, with
almost 50% of the total, followed by the United Kingdom with approximately 14%.43
However, multinational corporations' headquarters are currently thinking of moving
out of the USA to litigation-safer havens, such as Switzerland and the
Netherlands.44
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The judicial conflicts arising from the multinational corporation's activities are
due to different national identities of owners, employees, costumers, shareholders,
and suppliers bringing upon the divergences between the interests of sovereign
national states and the business goals of the multinational corporation.
One recent example of the breach of the multinational co-operation product
action can be seen in the product liability action brought in 1994 in London by
Upjohn Company of Kalamazoo, Michigan, against the British Broadcasting Corp.
and Prof. Oswald. The product, Halcion, a sleeping medication generating more
than $2.3 billion in sales since 1979, had allegedly caused some users to commit
suicide, homicide and other violent crimes. The case traces its roots to 1991 after
Upjohn settled a wrongful death case in Utah for $8 million, according to European
press reports, in which Prof. Oswald was the plaintiff's expert witness.
The professor's subsequent comments in a 1991 BBC documentary and
quotes in a January 20th, 1992 New York Times article criticizing Halcion prompted
the liable suit. The British High Court of Justice on May 27th, 1994, awarded
Upjohn £240,000 in damages as verdict. The product has been banned ever since
in the UK and other European countries, but available by doctor's prescription in
Eastern Europe, the Far East and the United States.45
From the perspective of law, there is an international right to safety in
products, thereby giving rise to the right to sue for injury from products coming from
abroad. The consumer is entitled to sue for injury, damage or loss occasioned by
the use or misuse of a product simply because of one of the human rights is the
right to safety in products.46
Therefore, the applicant wishing to sue must first show a general capacity to
sue. Secondly, he must demonstrate a special capacity to sue or a relationship
with a subject matter of the proceedings. Thirdly, in order to prevent unnecessary
litigation, the plaintiff must have an interest to sue either in the objective sense
relating to the feasibility, timeliness, appropriateness and reasonableness of the
method chosen for obtaining the desired application of the law, or in the sense of
further specific requirements which depend on the subject matter of the action
45

See NLJ (Apr. 11, 1994) at 1 et seq.

46

E.g. The European Convention on Human Rights.

33

(e.g., the interest must be of direct personal and individual concern to the
applicant).
However, internationally, there is no consistent approach to the concept of
“interest to sue”. Germany, for example, fully recognizes the right of organizations
to sue;47 other countries insist that the organization has as its objective the
representation of its members before the organization is allowed to sue to vindicate
its members' interests.48
In terms of this right to sue for injury from unsafe products, a case may
become international in the following ways:
a) A product may be exported abroad and subsequently bought by a foreign
traveller in the importing country.
b) A product may be bought by a foreign traveller in the country where it was
originally manufactured and then carried back by the traveller to his home country.
c) A product may be manufactured by a local division or subsidiary of a foreign cooperation.
The right to sue for injury from products based on the right to safety in
products pertains equally to products in international commerce. However, some
most important foreign countries do not give full impact to this so-called universal
right. Looking at Japan, under article 709 of the Japanese Civil Code (Minpo), a
person who violates intentionally or negligently the right of another is bound to
make compensation for damages arising therefrom.
In the same track, article 415 of the Japanese Civil Code on contract liability
provides that, if an obligor fails to effect performance in accordance with the tenor
and purport of the obligation, the obligee may claim damages. This does not
answer the need for recognition of the right to sue.49
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The international right to sue has been on the agenda of the international
law commission of the United States since 1978 under the topic “International
liability for the injurious consequences of acts not prohibited by international law”.
There has been no solution as of yet, partly stemming from the fact that the subject
matter is uniquely vague, partly because it is not readily distinguishable from state
responsibility. Stand alone legal instruments like class actions, discovery, punitive
damages and easy made 'forum shopping' with a weak corrective through the
'forum non conveniens' argument make the US a difficult place for litigation.
Additionally, US states foster different approaches in law making, some of them
adopting Art. 2 UCC (regulations on product liability), like Washington, some
denying the Model Law, like Louisiana and some copying parts of the relevant
parts of the UCC, like Kansas with §§ 84-2a-101 UCC.
For foreign manufacturers and exporters a detailed and global knowledge of
all legal snares is virtually impossible, when there is not a diligent and preventive
compliance tool in place, communicating and informing the technical, sales and
other relevant divisions of which relevant steps to take, to obey and when.

5. BUSINESS ETHICS IN PRACTICE: A BASIC FRAMEWORK
Richard T. de George, one of the main Business Ethics Scholars of our
times, points out in his essay “A History of Business Ethics”50, Business Ethics has
quite a recent history, both as a corporate movement and as an academic field. It
began taking form in the 70’s, and its development has been far from easy. This is
due precisely because of the wide range of applications of Ethics in Business: the
different approaches, methodologies, structures, and situations where it can be
applied.51
Business Ethics has ramifications that reach labour and human resources,
consumer well-being, product liabilty, impact on the environment, amongst other
topics and issues. What is to be noted though, is that major scandals are regularly
50
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the prime motor to contemplate any legal action from governments to bring about a
real implementation of ethic tools into business practice.
Some such scandals mentioned by de George are the Lockheed bribery
case in Japan52, and the Union Carbide disaster in Bhopal, India53. But more
recently, the Enron scandal in 200154 reminded the global society of a dim reality
into Business Ethics.
International Law is beginning to try to find a common ground to be able to
come to terms with the need to protect consumers, and any entity that might be
harmed by unethical decisions and actions within business practice. Cases pile up
demonstrating that even lives are at stake over what might be deemed as an
unnecessary implementation of a Code of Ethics in any given business.
In the meantime, it is the responsibility of entrepreneurs to make sure that
measures are taken to avoid such awful tragedies. It is not needed wait for a
lawsuit or a scandal to open our eyes, being already too late to do anything to fix
the problem.
Cornelius von Baeyer wrote on his article “Codes of Conduct: Panacea or
Bunk”55 about the lack of a proper statistical study to support that codes of conduct
help companies avoid lawsuits or other similar problems, yet he states that: “...
there is considerable information that codes, along with other measures, have
helped pull some companies out of the morass of scandal, and have helped many
companies build a healthier work climate and reputation”.
This, he says, can be confirmed through the Defense Industry Initiative on
Business Ethics and Conduct (DII). DII is a consortium of U.S. defense industry
contractors which subscribes to a set of principles for achieving high standards of
business ethics and conduct. Its webpage offers annual reports of the years 2003
through 2006. On its 2003 report, the DII stressed the unfolding trail of destruction
left behind by the Enron, Worldcom, and other ethical scandals even years after
they took place.56 This particular report can be very useful to companies that want
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to understand better what a code of conduct is, and to have an introduction to its
application and advice in practice.
Because of the implications of a downfall such as Enron’s on a globalised
world, governments have begun to take measures to promote a world-wide code of
conduct in business. The International Federation for Information Processing (IFIP)
created a Task Force in Ethics in the 90’s to provide guidelines for member bodies
to create codes of conduct.57
The main challenge for this task force has been to create a proposal that
reflects the cultural needs, expectations, and restrictions of individual countries.
Again, the motto “Think Global, Act Local” becomes the main idea to be taken in
count when applying in the “real world” a code of conduct or ethics.
Although there are these differences in culture all over the world, the IFIP
uses five canons as a base as well: integrity, competence, individual
responsibilities, professional responsibilities, and human concerns. Perhaps a new
canon to be included might be environmental concerns; since Al Gore presented
his documentary “The Inconvenient Truth” in the year 2007, a global frenzy over
the care of the environment is reaching many corners of the world, and voices are
being raised demanding corporations to be environment-friendly.
What business people are faced with nowadays doesn’t simply reflect
situations that are black or white. All the different shades of gray that the modern
world poses at so many levels are what make things complicated in reality. If we
add the “no man is an island” principle (meaning that one individual alone cannot
be responsible for a downfall such as the ones mentioned earlier), we can come to
the conclusion that the working environment (along with other factors) has a big
influence on ethical behaviour.
An analysis on the different relationships can help us understand the
entanglement that many business people try to avoid by ignoring the importance of
a solid code of ethics in the workplace.
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5.1 BUSINESS RELATIONSHIPS AT WORK
In a broad sense, ethics in business is simply the application of everyday
moral or ethical norms to business. Yet, there is a whole web of relationships rising
from having a business. Some of them are: business-providers, business-society,
business-government, business-customers, business-employees, business-natural
environment, and so on. Each one has, in turn, sub-levels that can go on and on,
depending on the country, customs, type of government, economy, and many other
factors.

5.1.1 BUSINESS-PROVIDERS
In this level, we can find a particular situation taking place, for a product is
the result of a processing of materials, and sometimes an end-consumer (or even
the manufacturer itself) cannot pinpoint where something goes wrong.
A product might be well planned in its creation, but if a provider fails to
manufacture parts of the required quality, and knowingly so still sells the product to
a company, then fault befalls upon itself.
Since we live in a world of physical complexities, a certain margin of error is
to be expected in the production of any material. But if the provider knows its part
is below the quality standards required by a certain business, then an ethical point
arises.
A very well-known case is that of the tire providers in the vehicle business.
Since the nineties, and after a high profile case against Ford Motor Company and
Firestone Tires58, auto makers were made responsible for ensuring that tires
comply with overall vehicle performance. This was because Ford was aware of the
problem with the Firestone tires, and didn’t do a thing about it.
In 2005, Toyota and Goodyear were sued for a similar case59. It seems to be
that in this case, Goodyear is more at fault than Toyota, but as mentioned earlier,
because of a change in law, both were held responsible.
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Even though it is not the first time such an ethical case takes place, the car
and tire industry seem to be making the same ethical mistakes, bringing about a
loss to the consumer, and even death.
The relationship business-provider has then a great impact beyond a simple
commercial transaction between them.

5.1.2 BUSINESS-SOCIETY AND BUSINESS-ENVIRONMENT
These two relationships are very close together. As mentioned earlier, the
Bhopal case in India covers both relationships in what can go wrong in a decision
taken with a lack of a proper ethical guidance.
A business has an ethical responsibility towards society and its environment
(as stated in the earlier explanation of CSR). This is because the main reason for a
business to exist is to serve and fulfill needs and wants of the society around it. It
takes a physical space, it may pollute the environment (water, air, producing waste,
etc.), and has a direct impact on both levels.
The Bhopal incident in India60 is a sad rendition of what can go wrong when
a business takes lightly the importance of ethics. Over 7,000 people died on the
brink of this tragedy, and thousands more are still living under the effects of the
chemical poisoning.
According to the Union Carbide Statement, “Engineering consulting firm,
Arthur D. Little, Inc., conducted a thorough investigation. Its conclusion: The gas
leak could only have been caused by deliberate sabotage. Someone purposely put
water in the gas storage tank, and this caused a massive chemical reaction.
Process safety systems had been put in place that would have kept the water from
entering into the tank by accident.”61
Yet, independent sources like Bhopal.net have found out that Union
Carbide is at fault, still after 23 years since the accident. The aftermath of this
pollution disaster is still affecting the drinking water at Bhopal, and the company
keeps denying there is a problem62.
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This business activity affected the health of the society it was meant to
serve, it killed people, it killed its natural enviornment (plants and animals), hence
having a reach in both the social and environmental spheres.
A lack of moral principles applied to this business resulted in the tragedy. On
an excerpt of an article written by Richard T. De George on the Bhopal case, he
states: “In the Union Carbide case, if safety measures were not taken that should
morally have been taken, then the desire to cut costs at the expense of safety
cannot be justified. As a result of the incident, many people in the United States
are discussing what laws to pass to more tightly control hazardous industries. Such
laws may demand more than morality demands. In this case, the laws would form
legal responsibility that goes beyond moral demands. This does not mean they
would be immoral; simply that they would not be morally required. For example, not
all OSHA regulations, or U.S. government mandated regulations, are morally
required. The government may require more of companies than morality demands.
These legal demands need not necessarily be adopted by foreign companies
operating in countries other then the U.S. Morally mandatory demands, however,
apply across national borders.” 63
5.2 BUSINESS and GOVERNMENT
The government is an entity created by the people to promote law and order
within a society. So a government states the rules by which businesses must abide
to exist and function. From regulating the rights of employees, tax paying, etc.,
businesses and governments work closely in both a domestic and foreign
framework.
The world situation on the relationship between a business entity and a
government is regulated as well by culture, traditions and customs, as well as the
economy of the country. In a globalized world, this has promoted new economic
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and business phenomenon such as out-sourcing. So there is a new relationship
between businesses and more than one government.
Such a new framework provides a new way of doing business. As it can be
totally legal, it could as well turn out to promote unethical liasons. This latter case is
evident in such examples as in medical trials taking place in India since the early
2000’s: “However, in India particularly, unethical and illegal clinical trials are most
rampant and are conducted without fear because, say critics, there is no law to
safeguard the interests of volunteers, while regulatory authorities, "by design or
default", fail to take action against such trials.”64 In this case, many pharmaceutical
companies bribe governments in order to apply trials that can even endanger the
lives of people.
Other scandals of this sort have been the daily food of companies such as
Wal-Mart. According to chinalaborwatch.org, Wal-Mart has failed to provide proper
healthcare, and working conditions in these factories are unsafe and often
inhumane. In an article written by the Washington Post in 2004, Wal-Mart was
unmasked, showing the real reason behind this company’s low prices… quoting
from this article:
“Most of the 2,100 workers here are poor migrants from the countryside who
have come to this industrial hub in southern China for jobs that pay about $120 a
month. A sign on the wall reminds them of their expendability in a nation with
hundreds of millions of surplus workers: "If you don't work hard today, tomorrow
you'll have to try hard to look for a job."65
The Chinese government overlooks the poor conditions in which foreign
companies treat its citizens in the working environment precisely because of the
great need to feed its enormous population. NGO’s have taken the responsibility in
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defending these people, as there is no International Organization has procured to
do so up to this day.
Another case occurred in the late 90’s in Japan, mixing bribery between the
government and banks. Here, officials of the Finance Ministry were bribed in return
for alerting these banks about planned visits by inspectors.66
In these few examples, we can see that the opportunity for unethical
behavior between a government and businesses, both domestic and international,
is a common tale that can take many variations.

5.3 BUSINESS and CUSTOMERS
A business owes its very reason of existence to customers or users. Yet,
many businesses take for granted customers, and in many cases, they are ready
to even put in danger the lives of its customers in order to save money and make a
greater profit.
One branch of business that has suffered a lot in the past years of this
syndrome is the Airliner industry. A very scandalous recent case was that of Helios
Airways Flight 522, that crashed near Athens on August 14th, 2005 killing all 115
passengers and 6 crew members. An online report of the accident a few days later
said:
“According to press reports, the German pilot of the flight reported problems
with the cooling system of the plane’s computer to Helios technicians shortly after
take-off. Although such a problem can have far-reaching complications, the pilot
declined to land and the aircraft continued on its scheduled journey. Although he
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informed the Helios’ company of the fault, the pilot refrained from telling Cypriot
flight control.”67
It is expected from people to make mistakes. Error is expected in any event,
life is full of unpredictable details that might throw off any perfectly planned course
of action. But if a business or company is faced with a decision that will affect the
costumer’s well-being, and decides to go forth with it, it should be prepared to face
the consequences of such unethical behavior.
On the other hand, some “smart” consumers try to abuse the lack of proper
labeling (among other things) in a product or service, putting a business in a tricky
spot. Some companies have gone to extreme lengths to avoid any kind of lawsuit
or problem by stating to what many people could be obvious.
As these cases seem to be more and more common, there is a website
giving some labeling examples of exaggerated warnings called “M-Law’s Wacky
Warning Labels.”68 One of the winners in this website indicate not to iron t-shirt
while wearing it. But this is only a small example... as they are becoming more and
more common, a book by Bob Dorigo Jones has been published to illustrate such
examples: “Remove Child Before Folding: The 101 Stupidest, Silliest, and
Wackiest Warning Labels Ever.”69
5.4 BUSINESS and EMPLOYEES
This is a very important relationship. As the customers are the reason why a
company exists, its employees are the motor, the force that makes business
possible.
If things are to work out smoothly, employees must be happy in a business,
and they must understand the importance of their work in the overall success.
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There is a two-way relationship here: first, the business must keep its employees
comfortable, with an appropriate pay, healthcare, bonuses, etc. If an employee
feels motivated, they will surely reflect their well-being in their everyday activities.
On the other hand, the employee becomes the face of the company in more
than one respect. It is expected then that the company will set an example in the
moral and ethical etiquettes of behavior within and without the company.
In the first case, what happens with outsourcing companies that decide to
hire cheap labor promotes a low quality in products, therefore, causing more
problems in the long term.70
In the second case, if an employee acts in an unethical way, he or she will
create a problem for the overall image of a company.
Quoting from an article describing this moral maze:
“According to the results of research commissioned by Ernst & Young’s
Fraud Investigation & Disputes Services into employee perceptions of unethical
behavior within their companies, profitability and growth are considered to be more
important issues than unethical behavior, and employees think that management
set different ethical rules for themselves.”71
This is a very delicate issue that businesses must deal with in their everyday
activities, and it can go from a misdemeanor72 to a great scandalous problem73,
going from tainting the image of a company to originating a bankruptcy.
5.5 BUSINESS and NATURAL ENVIRONMENT
A special branch within Business Ethics has come to existence in the past
year to deal in part with this: Corporate Social Responsibility. In contrast to the
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level that involves both society and the environment, in this particular context, we
must analyse the relationship between the activity of a business and the natural
environment where it is placed.
Of course some may say it is the same as the previously stated section, but
it is not quite so. Indeed, what happens to the environment has a direct
consequence on all living things within it (humans included), but there are some
catastrophic cases where the relationship between a business and the natural
environment goes beyond a small social group or period of time, making it a
greater phenomenon of reaches beyond those stated before.
A classic example is that of the oil spill protagonized by the Exxon Valdez
supertanker in 1989. This environmental disaster set an uproar of global
indignation at the pollution of the waters of south-central Alaska, the Kodiak Island
and the Kenai Peninsula. It had such a wide extent that only a year after this spill,
the U.S. passed the Oil Pollution Control Act of 1990, requiring that the oil industry
take greater precaution against spills and detailed emergency response plans for
cleaning up spills that do occur.
International cooperation and stronger legislation have proven to be
successful, as there have been fewer spills since 1989. 74
An online article states: “Nevertheless, oil spills, including large oil spills, are
inevitable, and there is still much work to be done to prevent, to the greatest extent
possible, these environmental disasters. In particular, while higher liability and
clearer lines of cleanup authority may reduce the impact of some spills, the best
form of response and remediation is always to prevent disaster in the first place.”75
Therefore, many companies in the third world, for instance in India76 and
Mexico77, are rallying to be a part of the Clean or Green Industry group, pursuing
the promotion of sustainable processes, use of alternate energies, reduction in
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pollution, etc. The Green Clean Compliant website defines it as: “Green
certification directly addresses the "Health Issues" of any product or process. A
Green Program is one that has minimal risk to people, animals, or living things
while offering a verifiable benefit such as: reduction of energy, pollution reduction,
infection control, better indoor air quality, a quality cleaning product, or a service
that is needed.”78
As this is a relatively new concern in liability, there are no concrete
standards that cover any and all situations, but there are such groups as the
Cleaning Industry Climate Initiative or the Green Clean Institute beginning to give
alternatives to industries and companies ready to take this ethical issue in count in
their everyday business activities.79
5.6 DRAWING THE LINES
To this day, there is not a unified global criterion to define perfectly the
whole extent of the relationships between a business and all the levels of impact it
may have in the world. Some of the most apparent have been dealt with in the
previous section, yet there are many more that seem to be way too subtle to grasp
or understand, or just too ethically controversial, such as cloning or using
experimental drugs on unsuspecting patients.
For the purposes of this research, the analysis will be based on those
covered until now.
It must be comprehended though that these are grounds not yet fully
explored, and there is room for debate, based on culture, origins, the manner of
doing business, and so on. It cannot be said too much, for the importance of this
basis in the understanding of the relationship between business and ethics
business in a modern globalized world is paramount.
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What is clear though, is that there are four basic forces at work: one, the
company or business; two, the government (in the form of a legal framework to
regulate a business’ activity –be it to protect the consumer or set rules of trading-);
three, the society (both as a consumer society and as a people that can be harmed
or benefited by a certain company’s activity); and four, business ethics.
The interaction of these four forces bring us to the reason of being of this
research, of course, within a model in a global scale. Exactly the interaction on the
smaller scale of the microcosm of a company is usually missing in the compliance
guidelines when it comes to preventive liability measures (be it antitrust, products
liability or outright fraud). Prevention is not just the duty of one or two most involved
departments but a matter of a learning and complying organism, involving a web of
players in a company, steered by commitment and supervised by an independent
compliance body (internal or external) to secure the thoughtful compliance with
inner and outer rules and regulations and standards.
5.7 BUSINESS ETHICS IN WITHIN: UNDERSTANDING THE
IMPORTANCE OF ETHICS IN A COMPANY’S WELFARE
Having present a basic framework of the relationships between a company
and the many entities it comes across during and after doing business, we can
then understand better the permeation of ethics in the fabric of a business’
everyday activities.
One must think of a business as a well-oiled machine, where a minimum
failure or mistake can bring about the downfall of the whole entity. Hence the
importance of the understanding of the role of a proper ethical behavior at the core
of every process and interaction between the entity and any internal or external
agents.
5.7.1 NOBODY IS PERFECT
Ethical behavior, as it was pointed out in the introduction of this dissertation,
is not a black and white scenario: there are many shades of gray in between. Not
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every activity or decision that a company (at any level, be management or
employee) takes is one-sided nor individual.
As Ethics refer to conduct, it might be implied that it is merely an individual
process, but history has taught us that even management is highly responsible for
the ethical decisions that take place in everyday activities.
Two broad areas of Business Ethics are to be discussed: first, the
managerial mischief (illegal, unethical, or questionable practices of individual
managers or organizations, as well as the causes of such behaviors and remedies
to eradicate them)80, and second, moral mazes (including the numerous ethical
problems that managers must deal with on a daily basis, such as potential conflicts
of interest, wrongful use of resources, mismanagement of contracts and
agreements, etc.).
In his article on HBR, Ethics in Practice, Kenneth R. Andrews explores the
reality of BE from a very grounded perspective. This article was written in 1989,
many years before the great scandals of Enron and the Worldcom, yet he outlines
very well the potential mistakes to be made that actually prompted these events.
Andrews explains that ethical decisions depend on both the decision making
process itself, and on the experience, intelligence, and integrity of the decision
maker. So responsible moral judgmenet stems “partly as an administrative process
involving: recognition of a decision’s ethical implications; discussion to expose
different points of view; and testing the tentative decision’s adequacy in balancing
self-inerest and consideration of others, its import for future policy, and its
consonance with the company’s traditional values.”81
Again, it is clear that an ethical decision implies so much more than a simple
“yes” or “no”, and it goes beyond having a few rotten apples in the barrel. It

80

Madsen & Shafritz. “Essentials of Business Ethics”, Penguin Books, 1990. See also Tarantino ,The
Governance, Risk, and Compliance Handbook: Technology, Finance, Environmental, and International
Guidance, 2008, 67 - 111
81
Andrews, Kenneth. “Ethics in Practice”. HBR on Corporate Ethics , 2003, 1ff.

48

involves a very complex process of decision making that should be well grounded
in a proper ethical base.
Andrews identifies three important qualities in the individual when it comes
to making an ethical decision: one, competence to recognize ethical issues and to
think through the consequences of alternative resolutions; two, self-confidence to
seek out different points of view, and then to decide what is right at a given time
and place, in a particular set of relationships and circumstances; three, toughmindedness, which is the willingness to make decisions when all that needs to be
known cannot be known, and when the questions that press for answers have no
established and incontrovertible solutions.
Unfortunately, most individuals that have to face an ethical decision (no
matter if it is a minor thing, like deciding to take a bug out of a salad and serving it
to the trusting customer, or a major decision, like pulling out of the market
potentially hazardous products) are too often on their own. As Andrews reveals in
his article, no matter how autonomous an employee might be, if they don’t have the
proper structure behind them, it can just be too much. It is positive organized
support that will provide the reference as to how to act under a certain situation or
circumstance.
So we have mainly two influences at work: the working environment, which
provides the guidelines, and the employee, who will adapt their moral behaviour to
it.
There are many guidelines a company can use to provide such a reference,
within and without the company: mission, vision, a backgrounder, performance
measurements (such as quality measuring systems, as the QS and ISO systems),
house rules, a Code of Ethics or a Code of Conduct.
5.7.2 CODE OF ETHICS
A Code of Ethics is a tool that specifies the ethical rules of operation within a
company, highlighting that what is to be avoided.
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According to Carter McNamara82 when developing Codes of Ethics, the
following guidelines should be considered:


Review any values need to adhere to relevant laws and regulations:

This will ensure that the organization will be in compliance with the law,
ensuring that the organization is not breaking any rules or regulations.


Review which values produce the top three or four traits of a highly
ethical and successful product or service in your circumstance:

One must remember to consider the culture and country where one does
business, for it will provide the guidelines as to what is ethical and
correct. Therefore on an intercultural basis there is no such thing as a
globally working Code of Conduct.


Identify values needed to address current issues in the workplace:

Employees must consider issues that are ethical in nature, and values
not deemed as moral or ethical, yet practical values that may add more
relevance and utility to a Code of Ethics.


Identify any values needed, based on findings during strategic
planning:

Review information from identifying the Organization’s Strengths,
Weaknesses, Opportunities and Threats; what behaviours are needed to
build on the positive and guard against the negative?


Consider any top ethical values that might be prized by stakeholders.
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Refrain from being too detailed infringing the private realms of the
workforce. Leave space for individuality and creativity. Don't smother
initiative in petty rules.


Compose your Code of Ethics, including wording that indicates that
all employees are expected to conform to the values herein stated.
Add regular training and consulting measures.



Obtain review from key members of the organization:
External input always helps to get a view from different angles.



Announce and distribute the new Code of Ethics:
Ensure each employee has a copy and make the code a part of the

enforceable labour contract.


Update the Code at least once a year:

The most important aspect of codes is to develop them, and as the
external circumstances continually change, new laws or technologies (for
example) can be brought about that will have an impact on how a
company does business; hence the importance to renew its contents at
least once a year.
However there seems to be one important feature missing in the usual
recommendations of how to compose a Compliance and Ethics Code
and make it watertight: it is the active acceptance of it by management
and workforce which is needed to make more than a paper out of it.
All too often the analysis of business scandals has shown that the
existing compliance rules had made only a weak impression not leading
to true commitment. Therefore I would like to add to the composition
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recommendations:

Constant feedback and safe whistleblowing features are needed to be in
place to get early warning signals, once a development gets out of
hands.
5.7.3 CODES OF CONDUCT
A Code of Conduct is “a set of conventional principles and expectations that
are considered binding on any person who is a member of a particular group.” 83 As
a coin, a Code of Conduct can be regarded either as a mask to cover for corrupt
practices in a company, or the golden key to enhance corporate productivity,
credibility and profitability.
According to Biegelmann and Barlow, even though there is no definite
statistical study to prove that Codes of Conduct are a definite cure to avoid liability
lawsuits, for example, “there is considerable information that Codes, along with
other measures, have helped pull some companies out of the morass of scandal,
and have helped many companies build a healthier work climate and reputation.”84
One example of the latter has been experienced by Cintas Corporation,
Cintas designs, manufactures and implements corporate identity uniform
programs, and provides entrance mats, restroom cleaning and supplies,
promotional products, first aid and safety products, fire protection services and
document management services for approximately 800,000 businesses.
Cintas has issued a Vendor Code of Conduct, and reported the following
impromevents in the two years of its implementation:


One Cintas supplier in the Middle East reports significant long-term
benefits as its employees now appreciate its Social Compliance

83

Martin T. Biegelmann and Joel T. Barlow, Executive Roadmap to Fraud Prevention and Internal Control:
Creating a Culture of Compliance, 2012, 14 - 17
84
http://www.workplaceethics.ca/codes.html
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Value Model as an excellent guide to positively change the overall
work environment – including its ability to significantly decrease
employee turnover.


A Cintas supplier in the Far East reports its Social Compliance
Review program has become a foundation for change and improved
morale not only among its workforce, but among its community.
“Now, the word has spread in the community that we are an honest,
fair wage-paying employer and we are having no problems hiring the
best workers,” plant managers report. “Now everyone is so in-tune
with the process that it has improved the overall safety and
productivity in the plant.”85

As to the other case, where a Code of Conduct helps companies or entities
to avoid scandal, in 2007, many New Hampshire colleges used a Code of Conduct
to avoid a scandal as that protagonized by eight universities charged with steering
loans toward Citibank in exchange for cash and other perks. These colleges signed
a Code of Conduct, which forbids such conduct in the future.86
So, a Code of Conduct becomes a central guide and a reference to support
employees in their everyday decision making. It will help to clarify an organization's
mission, values and principles, linking them with standards of professional conduct.
5.7.3.1 HOW TO WRITE A CODE OF CONDUCT
The Ethics Resource Center webpage provides with easy guidelines to write
a Code of Conduct87


Be clear about the objectives that the code is intended to accomplish.



Get support and ideas for the code from all levels of the organization.
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http://www.cintas.com/company/supplier_relationships/vendor_code_of_conduct.aspx
http://findarticles.com/p/articles/mi_qa5283/is_200704/ai_n21236801
87
http://www.ethics.org/resources/code-construction.asp See also the early approach to the problem by
Conyon, M.J. And Mallin, C.A. (1997), A review of Compliance with Cadbury, Journal of General Management,
22, 24 - 37
86
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Be aware of the latest developments in the laws and regulations that affect
your industry.



Write as simply and clearly as possible. Avoid legal jargon and empty
generalities.



Respond to real-life questions and situations.



Provide resources for further information and guidance.



In all its forms, make it user-friendly because ultimately a code fails if it is
not used.
5.7.3.1.1 COMMON ETHIC CODE PROVISIONS AND
WRITING TIPS
Based on the whole group of relationships and circumstances that surround

businesses, the Ethics Resource Center provides a very insightful and complete
list of matters that companies may want to take into account when writing their
Code of Conduct.
As stated on their website, these are88:
Employment Practices


Workplace Harassment



Equal Opportunity



Diversity



Fair Treatment of Staff



Work-Family Balance



Discrimination



Illegal Drugs and Alcohol



Use of Organization Property

Employee, Client and Vendor Information
88

http://www.ethics.org/resources/common-code-provisions.asp For the newest developments see
Makowicz, 'Compliance in Motion, Aufklärung, Management, Recht; Center for Interdisciplinary Compliance
Research, 2/2014 on the cross cultural and global endeavour to find a Compliance Management System ISO
Standard (planned is ISO 19600).
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Maintaining Records and Information



Privacy and Confidentiality



Disclosure of Information

Public Information/Communications


Advertising and Marketing



Development and Fundraising



Clarity of Information



Access to Information



Transparency of Information

Conflicts of Interest


Gifts and Gratuities



Political Activity



Outside Employment



Family Members

Relationships with vendors


Procurement



Negotiating Contracts

Environmental Issues


Commitment to the Environment



Employee Health and Safety
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Ethical Management Practices
Accuracy of books and records and expense reports
Proper use of organizational assets
Protecting proprietary information
Employment Practices


Proper Exercise of Authority



Employee Volunteer Activities

Conflicts of Interest


Disclosure of Financial Interests

Political Involvement


Political Activities

The Ethics Resource Center provides as well with a section with ten tips to
help writing and effective Code of Conduct89. These tips can be summarised in the
following manner:


Think in terms of values, beliefs and expectations rather than
facts

A Code of Conduct is not a report; it must reflect the company’s values,
which are the foundation on which the Code of Conduct will grow. The
89

http://www.ethics.org/resources/writing-effective-code.asp On a scholarly note see Coombes, P. and
Chiu-Yin Wong, S. (2004), Why Codes of Governance Work, McKinsey Quarterly, 2/2013, 48 – 53. Almost all
Ethics and Compliance Codes of large companies follow these composition rules like a blueprint, seldom
individualizing – a fair analysis of that phenomenon can be found in Johnston, 'Good Governance: Rule of
Law, Transparency, and accountability', Colgate university, 2013, 1 - 32
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individual will realize that it forms part of a group that is unified behind a
core of shared beliefs that might have been informally recognized, but
will now take all the formality needed to be the guide for every individual
within the group.


Put your thesaurus back on the bookshelf.

The code will benefit from common language usually employed in an
organization and understood readily by employees at all levels.
Complicated terms and fancy words prompt misunderstandings. It’s best
to keep it as simple and concrete as possible.


Choose to be concise…within reason.

A mix of short and medium-length sentences tend to hold readers'
attention better than long, complex sentences.


Use active voice rather than passive voice.

Active voice tends to convey ideas more clearly and with fewer words. In
sentences written in active voice, the subject performs the action
expressed in the verb. In passive voice, the subject is acted upon by the
verb. For example, "The code is required annual reading." [PASSIVE]
"You are required to read the code annually." [ACTIVE]


Give examples when it is appropriate to do so.

If there is any doubt about the meaning of a code provision, an example
may help provide clarity. Those that are more compliance-oriented than
value-centered may be better understood if they provide good, generic
examples of what constitutes acceptable and unacceptable conduct.
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Remember to write for your reader.

Don't lose sight of your readers. Something obvious to you may not be
obvious to them. Think about what you are writing in terms of readers
who have NOT had your experience with the code.


Don't attempt to write polished prose when drafting.

DREP - Draft; review; edit; and, polish. Follow these steps, as if you
insist in writing polished prose since the beginning, you will be making
more mistakes and wasting time.


Read your work aloud to yourself.

When you read your written work aloud, you will find errors and points of
confusion. Speaking the words out loud may detect problems that your
eyes, which are use to seeing the copy, have missed.


Make your writing look easy to read.

Take a look at your final draft and ask the critical question, "How does
this look to me?" You want this final draft to look professional because
the reviewers you will pass it to next will judge what you have done
based on its appearance as well as what you have written.


Have others, especially your harshest critics, read what you
have written.

Once you are satisfied that what you have written makes sense and
looks good, obtain the opinion of others for a final review. If you can get
what you have written past the critics who are the harshest judges, you
will have succeeded.
As an interim result one can summarize that a broad as well as concise
Code of Conduct in a general way covers all fields of potential problems
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within a company but as such doesn't have a second, more refined
level, where an employee can find find guidance in different fields of
decision making. On this general level classic terms such as
'transparency' or 'clarity of communication' have to be filled with life
according to the specific needs of each organization using this tool.
Leaving it at this stage because the used bullet points find usage
worldwide and seem to qualify as 'state of the art', as it often happens,
means entertaining a blunt weapon. In the field of product liability such
an unfinished approach would leave the core problems of design,
manufacturing and product monitoring faults with the technical
departments, whereas legal, personnel and finance would have to deal
with tort litigation, image problems and the endangering of jobs as a
reaction to things having gone wrong. Both worlds wouldn't have
managed to prevent the damage done even with a refined Code of
Conduct being in place. We have to dig deeper to come to a 'force fit' of
all relevant players.
5.8 POLICIES AND PROCEDURES
A Code of Ethics and/or Conduct by itself is not enough to help a company
develop a proper business ethics savoir-faire. In fact, in paper a proper ethical
guidance might look pretty, but an organization could be sued for breach of
contract if its practices are not in accord with its policies.
One could summarise it in a simple expression: “Walk your Talk.”
And, in order to avoid any legal liability, legal departments should review
codes of conduct and other ethic policies. This is why it is critical for organizations
to review their policies at least once a year to ensure they are in accordance with
laws and regulations.What will help a company complement its codes is the
implementation of proper, supportive policies and procedure. Here are some
guidelines to work with them:
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Update policies and procedures to produce behaviours preferred from the
Code of Conduct:
These may include personnel, job descriptions, standard forms, budget
report formats, and other relevant control instruments to ensure
conformance to the Code of Conduct, and in doing so, avoid creating
ethical dilemmas such as conflicts-of-interest or infringing on employee’s
individual rights.


Include policies and procedures to address ethical dilemmas:

Select a method which will be most appropriate to your organization’s
culture and operation.


Include policies and procedures to ensure training of employees
about the ethics management program.

Continuous training will lead to understanding and understanding to
acceptance


Include policies and procedures to reward ethical behaviour and
impose consequences for unethical behaviour.

Implementing incentives and consequences (on the malus side) takes
away the appeals character as if compliance was based on a voluntary basis only.


Include a grievance policy for employees to use to resolve
disagreements with supervisors and staff.
Don't let your workforce deal alone with misunderstandings and

quarrels. It will lead to envy, mobbing and a poisonous atmosphere.


Once a year, review all personnel policies and procedures.
No standard lasts forever as the business world is moving on.
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As plain as it sounds, many organizations lack this necessary second step of
implementation to make compliance a valuable working tool. Compliance as such
is in times of prosperity and growth an underlying security net which doesn't seem
to be desperately needed, which doesn't rake in revenue, which is a cost factor and
which very often is a nuisance for management and workforce with its constant
demands on 'staying on the right side of the track' and its time consuming trainings,
its manuals and never tiring admonishments. The clear vision of the necessity of
ethical behaviour blurs and organizations concentrate on market opportunities,
take risks, and react rather than prevent. We could formulate a recommendation in
analogy to the stock market gurus: Sell, when the market is strong, buy when the
market is weak. Much the same is true in our field of research: think anti cyclical!
Do your homework in prosperous times to have the safety features in place in bad
times. Don't ever give in to the thought that preventive compliance measures are
superfluous in terms of: the whole compliance discussion is just a costly trend and
nothing happened in our company anyway besides compliance being an
unnecessary cost factor.
This line of thought is turning reality upside down: nothing has happened so far
because compliance measures were in place and fostered ever since. This is the
true value of a corporate compliance system.

6. QUALITY MANAGEMENT: WALK YOUR TALK
As stated in the previous chapter, not merely by having a Code of Conduct
will a company be extent of problems arising from ethical behavior. A very
important tool that a business can count on to help implement a Code of Conduct,
along with policies and procedures is Quality Management.
6.1 The Quality System
One of the most significant results of the quality effort is the documented
system of procedures and processes which will be created and continuously
updated. By diligently following the ISO 9000 standard, for example, a company
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will achieve most effective tools in the prevention of quality problems as well as
potential product liability incidence.90
The ISO standard was created by the international organization for
standardization. The organization is the specialized international agency for
standardization, with the American National Standards Institute (ANSI) being the
member body representing the United States. ISO is made up of approximately
180 technical committees. Each technical committee is responsible for one of
many areas of specialization.
The purpose of ISO is to promote the development of standardization and
related world activities to facilitate the international exchange of goods and
services, and to develop corporations in intellectual, scientific, technological, and
economic activity. The results are published as international standards.
From their initiation until the year 2000, the ISO 9000 series was a set of five
individual, but related, international standards, as well as quality management and
quality assurance. They can be used by manufacturing and service industries alike.
These standards were developed to effectively document the quality system
elements to be implemented in order to maintain an efficient quality system.
The standards are as follows:
1. ISO 9000: the basic guidelines for selection and use.
2.

ISO 9001: the actual document used for implementation and registration;
includes design, development, production, installation, and servicing
requirements.

90

Finlay, J. S.: ISO 9000 in : Quality System Update, Aug. 1992, p. 1 ff.
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3.

ISO 9002: the actual document for implementation and registration;
includes production, installation, and servicing.

4.

ISO 9003: the document for implementing final inspection and testing.

5.

ISO 9004: quality management and quality systems elements
guidelines.91

Corporations around the globe have built, and continue to build, their quality
systems around these standards. Both large and medium sized companies with
international businesses perceive the ISO 9000 series as a route to open markets
and improve competitiveness.
European, and other foreign customers, expect U.S. companies to have their
quality systems registered to the ISO 9000 standard. This generally involves
having an accredited independent third party conduct an on site audit of the
companies operations against the requirements of the appropriate standard.
Upon successful completion of this audit, the company will receive a
registration certificate that identifies the quality system as being in compliance. The
company will also be listed in a register maintained by the accredited third party
registration organization.92
The ISO 9001 standard looks for the following elements to be in place:
1. management responsibility,93
2. quality system,94
3. contract review,
4. design control,95
91

Bläsing, J., Über die ISO-Norm zum TQM, Beschaffung aktuell 1992, 18 ff.
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Westkämper/Westerbusch, QZ 1993, Sonderteil Zertifizierung mit Verweisen.
Implement policy for quality.
94
Implement a quality manual, system procedures, and quality planning.
93
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5. document and data control,96
6. purchasing,97
7. control of customer supplied products,98
8. product identification and traceability,99
9. process control,100
10. inspection and testing,101
11. control of inspection, measuring, and test equipment,
12. inspection and test status,102
13. control of non-conforming products,103
14. corrective and preventive action,104
15. preventive action procedures,105
16. handling, storage, packaging, preservation, and delivery,106
17. control of quality records,107
18. internal quality audits,108

95

This is to ensure conformance to specific requirements.
Including hardcopy and electronic media, customer drawings, etc.
97
Here subcontractors are to be evaluated and selected on their ability to meet subcontract
requirements and the type and extent of control exercised by the supplier over subcontractors is to be defined.
98
Put in place documented procedures for storage and maintanance of customer supplied products provided
for incorporation into the supplies or for related activities.
99
Maintaining documented procedures for identifying the product from receipt, and during all stages of
production, delivery and installation.
100
To ensure that the production, installation, and servicing processes are carried out under controlled
conditions.
101
This is to verify that the specified requirements for the products are met.
102
This is to ensure that only products that have passed the required inspections and tests or are released
under an authorized concession, are dispatched, used or installed.
103
Create specified requirements to prevent non-conforming products from unintended use for installation.
104
This is to optimise the handling of customer complaints, product non-conformities, and the application of
controls to ensure corrective action is taken and proves to be effective.
105
Will detect, analyse and eliminate potential causes of non-conformities.
106
This is to prevent damage or deterioration of the product.
107
These should be maintained to demonstrate conformance to specified requirements and the effective
operation of the quality system in regard to identification, collection, indexing, access, filing, storage,
maintenance, and disposition of quality records.
108
This is to verify whether quality activities and related results comply with planned arrangements and to
96

determine the effectiveness of the quality system.
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19. training,109
20. servicing,110
21. statistical techniques.111

Starting in 2000, the standard was revised and identified as ISO 9001: 2000.112

6.2 Total Quality Management (TQM)
The focus of TQM programs is to ensure total employee involvement in the
management process, and in attaining total customer satisfaction. Having identified
a number of key procedures that should be developed, it is not unusual for the
entire system to consist of up to 75 procedures. The key to not becoming
bureaucratic through over-regulation is to keep the procedures simple. Quality
procedures just need to identify what needs to be done and followed.113

6.2.1 Audits and inspections
The quality system procedures need to be formally audited at least once a
year to assure compliance. Probably the best method is for the heads of the
various departments to audit their own procedures. When the audits take place

109

Provide and record the training of all personnel performing activity effecting quality.

110

Procedures for performing, verifying, and reporting that the servicing meets the specified requirements.

111

Required for establishing, controlling, and verifying process capabilities, and product characteristics.

112

The structure of the ISO 9001:2000 brings together the original 20-element requirement structure under

four major headings: Management Responsibility; Resource Management; Process Management;
Measurement, Analysis, and Improvement.
113

Generally 45 to 50 key procedures should be developed. As laid down in 'TQM- Total Quality Management

erfolgreich umsetzen', Managementpraxis, 11/2013, 4-6

65

they should be fully documented. Every finding should be followed up by updating
and revision.
As it relates to inspections, these are typically the verifications that the
components of the product, or the product itself, were produced in compliance with
the standards, and specifications that apply. There are many possible key stages
in product developments where the product requires an inspection.
From a products liability point of view, the important elements are that the
management supplies good documented directions as to what the inspection
needs to involve, and that there is a good record that the inspection took place. 114

6.2.2 Quality costs indicators
Quality costs are primarily the costs that a manufacturer incurs for not
producing a product right the first time. These consist of costs related to scrap,
rework, returns, warranty costs, and others more. They cover all associated areas
of the quality effort, including costs associated with all aspects of prevention and
appraisal as well as internal and external failure costs.
The management's objective would be to gather these costs on a regular
basis, chart the costs, do a breakdown by source, identify the route causes, and
initiate corrective actions.
Another element to track is the number of engineering change requests
submitted, or the number submitted due to engineering error, as opposed to
changes submitted as a result of improvements of material substitutions. The more

114

Juran, J. M., Qualität in den USA – Status und Prognose, QZ 1990, 195-197.
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design or engineering errors are found in a product, the more potential for failure,
which could lead to product liability.
Another key performance indicator includes tracking overall customer
satisfaction and rating points collected through the use of customer satisfaction
surveys. Naturally the goal is to show continuous improvement.115
Summing up the quality steering committee should identify three main areas
of focus:
1. the administrative system,
2. key performance indicators,
3. miscellaneous quality issues and opportunities.
The next objective is to incorporate the product liability prevention elements into
the system as a core issue of continuous improvement.116 Thus, TQM gains
significant responsibility in helping the corporation stay clear of potential product
liability actions.117
6.3 Initiating a comprehensive quality programme,based on an
appropriate BE framework
The first thing the Chief Executive and the executive staff need to establish,
and agree on, are mission and vision statements that will help clarify for both
employees and customers, the company's primary objectives in how it will conduct

115

Charting the above figures allows the quality steering committee to identify trends.

116

Very much related to the Japanese 'Kaizen' effort, meaning continuous improvement efforts.

117

See Lansing & Wechselblatt, Doing Business in Japan: The Importance of the Unwritten Law, 17 Int´l Law,

674 (1983). Court proceedings in Japan, Europe and the USA however show, that the implementation of
quality assurance systems do not automatically reverse the burden of proof when it still comes to problems
with defective products.
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its business. They have to be well promoted throughout the entire company and
published in its quality manual.118
A typical mission statement would be:
“It is our mission to manufacture and sell high quality products at a
competitive price, provide our customers with the highest level of customer service,
and maintain an image as the best in our business with highly dependable delivery
and outstanding service.”
A vision statement could be:
“Our vision is to be recognized as our industry leader, renounced for
outstanding customer service, product innovation, and the most competitive price
ranges providing our customers with leading edge technologies serving the public.”
The quality program and effort should be led by an administrative body
known as the quality steering committee. The steering committee should be
comprised of heads of each of the primary departments within the organization. 119
The head of the quality department should serve as the facilitator of the
committee. Once the committee has been formed, one of their first objectives will
be to create a quality plan. The quality plan will outline all the procedures,
processes, training programs, and other activities that the company needs to put
into place in order to improve the overall quality effort.120
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Oess, A., Total Quality Management, Wiesbaden 1991.
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Such as quality, engineering, sales, marketing, customer service, manufacturing, finance, purchasing,

human resources, data processing, research and development, law and insurance, as well as the general
manager of the company.
120

Döttinger, K./Spägele, S., Zertifizierung von Produkten und QS-Systemen, 1991.
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In order to create a quality plan, the steering committee needs to understand
all of the potential elements of a typical total quality program in order to establish
priorities.

The following list includes a number of such typical elements:121
Administration:


developing the quality steering committee's agenda for routine meetings,



conducting informative presentations to all the management employees on
of what the quality/business ethics program and effort consists,



procedure for developing and maintaining the quality/business ethics plan,



procedure showing the outline of departmental quality/business ethics
responsibilities,



procedure for the development and revision of quality procedures,



procedure for the development and revision of office process instructions,



procedure for establishing personal quality/business ethics goals and
objectives,



training for shop supervisors and leads on holding effective departmental
quality/business ethics meetings ,



training for shop employees on their role in departmental quality/business
ethics meetings,



121

procedure for holding departmental quality/business ethics meetings,

Exemplary listings available through: Verzeichnis der Zertifizierungsstellen in der Bundesrepublik

Deutschland, Deutscher Zertifizierungsrat im DIN, Hrsg.: DIN Dt. Institut für Normung e.V., 6. Aufl., Berlin/Köln
2012. All new developments see www.din.de For the international scope see Ali Farazmand, 'Role of
Government in an Era of Total Quality Management and Globalization: Challenges and Opportunities', Public
Organization Review, 03/2005, 201 - 217
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procedure for an internal quality systems audit,



putting together the comprehensive quality/business ethics cost program,



procedure for quality records retention,



procedure for the outlining of a disaster plan.122

Human resources:


procedure for new employee engagement (define the profile of appropriate
candidates for a determinate role)



procedure for new employee orientation,



plans for ongoing employee quality/business ethics training,



procedure for the documentation of employee quality training,



procedure for timing and content of performance reviews,



program for quality improvement recognition and reward.
Marketing:



procedure or plans for conducting external customer product satisfaction/overall
service satisfaction assessments,



procedure for warranty control.
Sales:



procedure for addressing project requests,



procedure for handling requests for estimates,



procedure for entering a sales order,



procedure for changing a sales order,



procedure for inventory planning and management.

122

The correct order of importance has to found by the Quality Management Team within the company. See

'TQM – Total Qualitty Management erfolgreich umsetzen', Managementpraxis, 11/2013, 7 - 9
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Product creation:


procedure addressing new product developments and introduction,



procedure for the handling of prototypes,



procedure for addressing design reviews,



procedure outlining reliability testing of new products / components / processes,



procedure for addressing graphics and colour control,



procedure to control the development and distribution of blue prints



procedure for engineering change requests/notices,



procedure outlining first piece approval,



procedure for the control of packaging/crating development



procedure for verification of safety in materials before, during and after
production



procedure for ethical revision of each step (are all materials safe to be used? Is
there a better material to be used? What recommendations will be taken in
count having a business ethics framework as our highest quality standard
measurement?)
Manufacturing/engineering:

123



procedure for development and control of manufacturing,



procedure for the development and control of process instructions,



procedure for the development and control of tools, jigs, and templates,



procedure for the development and control of bill of materials.123

For the manufacturing side see ´Qualitätssicherungssysteme – Normen und Zertifikate´, HDI-Information H-

III 10/04.
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procedure for ethical revision of each step (are all materials safe to be
used? Is there a better material to be used? What recommendations will be
taken in count having a business ethics framework as our highest quality
standard measurement?)

Purchasing:


procedure for external piece approvals,



procedure for receiving inspection,



supplier performance evaluation program,



procedure for supplier and subcontractor selection and qualification,



control of subcontracted or vendor supplied products and materials.



procedure for ethical revision of each step (are all materials safe to be
used? Is there a better material to be used? What recommendations will be
taken in count having a business ethics framework as our highest quality
standard measurement?)

Production:


procedure for the development and control of manufacturing process
instructions, taking in count a business ethics framework as our highest
quality standard measurement



the display and accessibility of manufacturing process instruction manuals,



assigning responsibilities for the documentation of processes,



procedure for daily scrap reporting,



detailed tracking of internal read work,



corrective action procedure,



preventive maintenance program,
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equipment calibration program,



programme and procedure of the routine testing of products,



final inspection procedures and processes,



procedures for placing products on hold,



procedures for the control of non-conforming materials,

Customer service:


procedures for handling customer quality complaints,



procedures for handling returned goods,



recall procedure,



procedure for ethical revision of each step (What recommendations will be
taken in count having a business ethics framework as our highest quality
standard measurement?)

•

daily process audits by supervisors.

The committee needs to study all issues and to set priorities on which to address
first.
Important elements to remember in creating a quality plan are the following:


each item should be a specific project that is well identified,



identify one person as being responsible for each project as the so-called
primary driver,

124



firmly establish the start and finish timelines,



determine a list of milestones.124

The so-called intermediary goals. The Quality Plan Milestones are normally laid down in a so-called Quality

Plan Gantt Chart, showing activities against time (www.gantt.com)
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7. THE LEGAL BACKGROUND
7.1 Consumer rights and product liability in the European Union and
other countries outside the United States
7.1.1 The product liability litigation situation in Europe
Undoubtedly, the United States is the most litigious country in the world.
There is no other country where the opportunity for suing a company is as simple
and as lucrative as it is in the United States.125
In Europe, manufacturers do not face the threat of potential product liability
lawsuits as their counterparts in the United States. Firstly, with national health
programmes126 in place, many potential plaintiffs lack a primary reason for initiating
a lawsuit. Secondly, the United States is one of the only countries that allows their
attorneys to work on a contingency basis, so that the only thing an injured plaintiff
has to do, is to engage a lawyer without having to pay upfront. Even stronger
deterrence in European countries are the laws which stipulate that the “loser pays
rules”,127 which means you not only have to pay an attorney to represent you, but if
you loose the case against the manufacturer, you may end up to be responsible for
their legal fees, too.128
So far as continental Europe is concerned, the rules of product liability are
determined first, and foremost, by whether the country in question is one of the

125

See e.g., the US tobacco litigation cases with their huge bodily injury awards and the system of awarding

punitive damages, virtually unknown for the EU countries. Every seminar in Europe on U.S. Products Liability
begins with this very first warning chapter, followed by the study of cases on recent personal and punitive
damages awarded. See UKTI Trade Sevices, US Product Liablility Law, 2013
126

As is the usual practice in European countries.
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See for example § 91 I of the German code of civil procedure (ZPO).
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Swiss Re, Product Liability Claims in Europe, 1999, p. 8. See also CBI Market Information Database, EU

legislation: Liability for defective products, May 2012, www.cbi.eu
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member states of the European Union.129 By 2001, all of these countries have
harmonised their rules to the extent required by the Product Liability Directive of
1985.130
The basic principles in the member countries are therefore essentially the
same as those set out in the national Consumer Protection Acts131 following the
1985 directive. In all the EU countries, civil law duties are supplemented by
the criminal obligations imposed by the general Product Safety Directive from
1992.132

129
130

Member States of the European Union and states with candidate status
Directive No. 85/374/EEC of the approximation of laws, regulations and administrative provisions ot the

member states concerning liability for defective products.
131

The current position on implementation in the member states is as follows: for the United Kingdom:

Consumer Protection Act 1987, Part 1 and Consumer Protection (Northern Ireland) Order 1987 (entry into
force on March 1, 1988); for Greece: Decree of March 31, 1988, published in OJ of April 22, 1988 (entry into
force on July 30, 1988), replaced by Act 2251/94, published in Gazette I, 191 of Nov. 16, 1994; for Italy:
Decree n° 224 of May 24, 1988, published in Gazzetta Uffiziale n° 146 of June 23, 1988 (entry into force on
June 29, 1988); for Luxembourg: Law of April 21, 1989, published in Mémorial of April 28, 1989 (entry into
force on May 2, 1989) and law of Dec. 6, 1989, published in Mémorial of Dec. 27, 1989; for Denmark: Law of
June 7, 1989, published in Lovtidende A n° 371, p. 1260 (entry into force on June 6, 1989); for Portugal:
Decree n° 383 of Nov. 6, 1989, published in Diário da República n° 255, p. 4880 (entry into force on Nov. 21,
1989); for Germany: Law of Dec. 15, 1989, published in Bundesgesetzblatt 1989 I 2198 (entry into force on
Jan. 1, 1990); for the Netherlands: Law of Sept. 13, 1990, published in Staatsblad 1990 no. 487 (entry into
force on Nov. 1, 1990); for Belgium: Law of Feb. 25, 1991, published in Belgisch Staatsblad of March 22, 1991,
p. 5884 (entry into force on April 1, 1991); for Ireland: Liability for Defective Products Act 1991 (no 28 of 1991)
and S.I. N° 316 of 1991, published by Stationary Office, Dublin 2, PL N° 8520 (entry into force on Dec. 16,
1991); for Spain: Law No. 22/1994 of July 6, 1994 de Responsabilidad Civil por los Daños Causados por
Productos Defectuosos, published in the Boletín Oficial del Estado of July 7, 1994, pg 21757 (entry into force
on July 8, 1994); for Austria: Law of Jan. 21, 1988, published in Federal Gazetta 99 (entry into force on July 1,
1988), amended by Law of Feb. 11, 1993 and Law No 510/1994; for Finland: Product Liability Act of Aug. 17,
1990, n° 694 (entry into force on Sept. 1, 1991), amended by Act n° 99/1993 of Jan. 8, 1993 and Act No 879 of
Oct. 22, 1993; for Sweden: Product Liability Act of Jan. 23, 1992 (entry into force on Jan. 1, 1993), amended
by Law n° 1137/1992; only France failed to implement the directive in due time; in January 1993 France was
censured by the European Court for failing to transpose the directive Art. 228 of the treaty establishing the
European Community which says that if the Court of Justice finds that a member state has failed to fulfil an
obligation under the treaty, the state shall be required to take the necessary measures to comply with the
judgment of the Court of Justice. Finally, France transposed Directive 85/374/EEC on May 19, 1998.
Commissions opinion, the French law does not comply with the legislation in force in several respects; for
further details see: http://europa.eu.int/comm/internal_market/en/goods/infr/99-594.htm
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See § 15 ProdSG (Product Safety Law) in DE (“Bußgeldvorschriften“.)
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Within the member states, there are certain relatively minor variations in the
application of the Product Liability Directive 85/374/EEC, as the Directive itself
allows.133 A member state can decide for itself whether or not to include agricultural
produce within the law,134 whether to have a state of the art defence,135 and
whether to set a limit on compensation.136 Germany, for example, has understood
the compensation requirement to exclude awards for pain and suffering. 137 This is
the absolute contrary standpoint to the United States’ practice of law.
In addition to the directive, each member state has, of course, its own law of
contractual and non-contractual or tortuous liability. The latter usually depends, as
in Great Britain, on proof of negligence. Many countries, including France and
Germany, have developed this branch of the law so as to require manufacturers to
disprove negligence.138 In practice this reverse burden of proof leads to strict
liability.
On the question of the adequacy of warnings, an interesting German case in
1992 on excessive sugar in baby food held that warnings must be aimed at the
superficial, unsophisticated user.139 In the meantime, all European member states
have adopted a new consumer definition according to the consumer contracts
directive from 1998. The consumer appears to be generally well informed and able
133

The variables can’t be discussed in detail (such as the definitions of ‘product’, ‘a reasonable time’ or ‘fault’.)

The most inconsistencies exist in the award of damages across Europe; see Swiss Re, Compensation for
Personal Injury in Western Europe, 2000, p. 4 ff.
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See § 2 ProdHG.
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See § 1 ProdHG.
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See § 10 ProdHG.
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See § 8 ProdHG. The so-called punitive damages do not exist in Europe, not even in the Common Law

countries like England, Scotland, Wales or Ireland.
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See § 1 IV ProdHG. However, Germany has its own peculiarities like the problem of distributors, importers

and sellers as 'quasi-producers' - see BGH VI ZR 238/03 or OLG Koblenz 5U 299/12
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The sugar tea substance corroded children’s teeth without proper warning being given.
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to deal with mildly complex product information.140 In Germany, for example, both
this new type of consumer and consumer contracts have been integrated in the
German Civil Code (BGB) in §§ 13, 361a BGB.141
A particularly important development in another member state is the Dutch case of
van Ballegooijen vs. Bayer Nederland, 1994.142 This concerned a drug called DES
(Diethylstilbestrol), designed to prevent miscarriages. Tragically, the drug was
proved to have caused cancer among female babies still in their mothers' wombs.
There is a striking similarity of these cases to those of “Contergan,”143 used for the
same reason as a medication in Germany in the late 1950’s, where babies were
born crippled.
In the first case, when cancer developed in those babies some twenty years
later, the DES-daughters had no means of knowing which of the 300 or so
manufactures of the drug had supplied the drug their mothers had taken. The
Dutch Supreme Court held that since all the manufacturers were at fault in
supplying this lethal product, all were jointly and severely liable, i.e., each was
liable for all the harm done, but could claim contribution from the rest. 144 A similar
court ruling for the second case was delivered by the German Civil High Court, the
Bundesgerichtshof (BGH), which held up the same line of argumentation by
referring to §§ 823, 426 BGB, the main damage awarding paragraphs.145
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See legal definition in § 13 BGB with influence on the UWG (The German Law on Unfair Competition)
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Since spring 2001 as a result of an European initiative.
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Van Ballegooijen vs. Bayer Niederland, 1994.
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Developed by Grünenthal. There are still compensation court battles going on in 2014
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See below under “market share liability“.
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BGHZ 51, 231, 239.
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This answer to the problem of the unidentifiable defendant is notably
different from the American market share solution in the comparable case of
Sindell vs. Abbott Laboratories, 1980.146
It is not at all clear what English courts would do in similar circumstances.
The consumer protection act of 1987 would not apply because of the ten year limit
on bringing claims, so it would be a question of proving negligence. A judge might
perhaps impose the burden of disproving negligence on each one of a number of
defendants, or equally possible, reject the claim altogether because the defendant
could not be precisely identified. There is in any case the difficulty that English law,
unlike many other systems, has not yet fully developed procedures specifically
designed for large groups of plaintiffs all with the same grievance (the so-called
class action).147
Apart from its immediate effect within the European Union, the Product
Liability Directive has also achieved a remarkable degree of harmonisation of the
law in not just the rest of Europe but indeed across the world. Among many
neighbouring European countries we find legislation in the same or similar
terms.148
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Sindell vs. Abbot Laboratories, 607 P 2d 924 (1980). It was a class action suit on behalf of about 100

women, one of whom was Judith Sindell. She sued Abbott Labs and several other pharmaceutical companies
for injuries she'd received from the latent effects of DES*--that her mother had taken to prevent a miscarriage
when pregnant with Judith. DES had been approved in 1947 by the FDA for prevention of miscarriage
experimentally only, and required that the drug have a label to that effect. DES may cause a form of cancer
called adenocarcinoma in the daughters of women who took the drug. The companies manufacturing DES
never notified the women that the drug was only approved experimentally.
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Lord Woolf, Access to Justice – Final Report to the Lord Chancellor on the Civil Justice System in

England and Wales (1996).
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E.g. Sweden, Poland, Hungary or Switzerland.
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Examples include the Swiss statute of June 18th, 1993, the Hungarian
Product Liability Act of 1994 and others.149 Russia's Consumer Protection Act of
1992 states general rules similar to the principles of the directive. 150 Israel's
Defective Products Liability law of 1980 in the revised form of 1996 broadly
expresses the Directive when still in draft form conforming to the principle of strict
liability.
In Asia, China's Products Liability Acts of 1993 and 1994, Japan’s
regulations of 1994, Taiwan's codification of 1994, and the Philippine's consumer
laws of 1992, have all adopted laws based more or less exactly on the directive.
India, Pakistan, Singapore, and Malaysia laws contain the traditional contract and
code remedies.
One has to bear in mind that in many countries (and in these Eastern ones
in particular) there may be a very wide gap between what the law says and what
happens in practice. The law provides a framework, but Asian customs and
practise is to settle disputes by mediation and arbitrations outside the court system.
These informal procedures do not necessarily benefit customers in the long run,
although they at least secure the long winding path of litigation with an uncertain
outcome.

149

See the Commission´s Green Book. Compare the collected papers in Micklitz, Reich, Rott, Understanding

EU consumer law, Intersentia, 2009 or the enlightening EU Law Blog , Product liability, put into circulation,
pharmaceuticals and Case C-127/04, http://eulaw.typepad.com/eulawblog/productliability/ last updated:
18.6.2014
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See generally Hogan Lovells, International Product Liability Review, 2013, 6 ff.
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On other continents, comparability of national law with the directive was
achieved in Brazil by the Consumer Protection Code of 1990, and in Australia by a
major amendment in 1994 of the Trade Practices Act 1974.151

7.1.2 The EU Directive No. 85/374/EEC on product liability
The Directive on Product Liability of the EU is paralleling the work of the
Council of Europe in the field of products liability. A working group within the
European Community produced a preliminary draft in August 1974, a second draft
was completed in 1975, and the final draft was ready in 1976. It was not until 1985
that the council of ministers of the European Community adopted the directive. 152
The basic idea of the Directive is to introduce the strict liability doctrine for
defective products into the court systems of the member states, as well as into the
differing domestic remedies already existing in those member states. Plaintiffs
would have to prove the defect, the damage suffered, and the causal link between
the damage and the defect. But plaintiffs would not be required to show that the
product was defective at the time the product left the defendants hands. Coverage
is expanded to personal injuries, death and property damages. Member states had
three years to pass national laws that comply with the directive on product liability,
but there was a ten years transitional period during which variations in national law
were permitted.

151

See Kullmann/Pfister, Produzentenhaftung, Kz. 5100 / 15 ff. or v. Benjamin, Group Action and Consumer

Protection in Brasil, 1992, 141 ff.
152

In July 1985, the Council of Ministers adopted the E.E.C. Directive on Product Liability, and Member States

had until July of 1988 to pass national laws to comply with the Directive, although until 1995, variations in
national law were permissible. Therefore many variations of of different national Product Liability Laws coexist.
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This lack of harmonised law for the ten year period was a serious drawback
to recognition of strict liability throughout Europe. In fact, some countries, such as
Germany, France, and England, took until 1998 to finally adopt the directive or
amend their national laws to the issues of the Directive. 153
It is out of question that this liberal EU Directive, along with other liberal
European laws granting European courts jurisdiction over foreign manufacturers in
trans-national product liability suits, has caused consternation among foreign
manufacturers. In particular, French, German or Austrian courts asserted
jurisdiction over foreign corporations if any cooperate asset was located within their
national borders, applying their national laws with a change through the EU
Directive on Product Liability pending.
National court rulings were most uncertain, taking into account that EU
directives, and existing national laws, were showing differences in wording and
composition with a huge practical impact. For example, the Directive required that
no product placed on the market presented an ‘unacceptable risk’ to the health and
safety of individuals.
This ‘unacceptable risk’ was implemented in 1970 according to the
Committee on Legal Cooperation of the Council of Europe. It remains irrespective
whether it arises by virtue of the product's design, composition, execution,
functioning, packaging, manufacture, maintenance, instructions on use, or any
other properties.

153

Better harmonisation efforts were generated with the General Safety Directive and the following Product

Safety Directives, such as 83/189/EEC (Information on Technical Standards and Regulations) and 88/383/EEC
(Information on Safety, Hygiene and Health at Work). Germany for example feared that its long lasting
Supreme Court rulings on 'Produzentenhaftung' would have to be given up for the new ProdHG. In legal
practise, both instruments are being used indiscriminately in product liability cases.
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The general safety rule would attach to the product from the time it is first
marketed, and continue throughout the period it might be reasonably expected to
be used.154
Note how the Directive differs from the Consumer Protection Act of 1987
(United Kingdom) alone:
The Directive in article 7e states that a producer is not liable if he proves
that the state of scientific and technical knowledge at the time when he put the
product into circulation was not such as to enable the existence of the defect to be
discovered; whereas section 4 (19)(e) of the United Kingdom Act states that the
state of scientific and technical knowledge at the relevant time was not such that a
producer of products of the same description as the product in question might be
expected to have discovered a defect if it had existed in his products while they
were under his control. Here the negligence test is retained.155

7.1.3 EU product liability theories after harmonisation
Product liability claims in Europe are generally based on one of three legal
theories:


breach of contract



negligence (fault liability)



strict liability

In general, the national laws of member states on contract law and
negligence law are not harmonised by directives, but are in general terms very
154

See Schneebaum, Product Liability in the European Community: What does it mean for U.S. Companies?,

44 FDC L. J. (May 1989) at 283-289. See also O'Byrne v. Pasteur Ltd. And Pasteur SA, C – 127/04
155

Thieffry and Whitehead, EEC Strict Liability in 1992, Practicing Law Institute.
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similar.156 Directives do govern certain aspects of sale of goods or consumer
contracts, for example:157
1. Directive 1994/44/EU, which requires that the goods delivered to consumers
be in conformity with a contract of sale, fit for relevant purposes, and to have
appropriate quality and performance; specifies consumer rights for lack of
conformity; provides for the enforceability of consumer guaranties.158
2. Directive 93/13/EU on unfair terms in consumer contracts, which prohibits
the use of various terms, including terms which exclude or limit legal liability
of a seller or supplier in the event of the death or personal injury of a
consumer resulting from an act or omission of the seller or supplier.159
3. Directives 84/450/EU and 97/55/EU on misleading and comparative
advertising.

Whilst liability for negligence of a manufacturer or supplier is reasonably standard
in EU and non-EU States being based on breach of a duty of care involving
reasonable conduct, and reasonable foresee-ability of the damage, the burden of
disproving negligence has been reversed, and is placed on the defendant in most
EU states, such as Germany, the Netherlands, France, and Italy. Otherwise the
claimant has the burden of proving damage and causation.

156
157

Exemptions are regulations on remedies and limitation periods.
See Stein, European Foreign Affairs System and the Single European Act of 1986, 23 Int´l Law 977 (Winter

1989).
158

So-called “Verbrauchsgüterkaufrichtlinie“(consumer sales)

159

So-called “Verbraucherverträge”(Unfair terms in consumer contracts)
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Strict liability was a concept – as said before – that was introduced in most
EU states for the first time under the Product Liability Directive. 160 Under this
Directive, a producer is strictly liable for damage caused by his defective product.
The claimant has the burden of proving defect, damage, and causation. Normally,
damages for pain and suffering are not claimable under the strict liability laws in
Germany and Norway,161 although this is subject to reform. A supplier or importer
into the EU may be liable where the producer cannot be identified or where the
supplier cannot identify the person supplied him.
There are certain defences under the Directive, including where the defendant
proves:
1. That they did not put the product into circulation
2. That it is probable that the defect did not exist when the product was put into
circulation by them
3. That the state of scientific and technical knowledge at the time when he put
the product into circulation was not such as to enable the existence of the
defect to be discovered (referred to as the development risks defence)
similar to the state of the art concept in negligence (this defence is currently
optional and varies between member states)

160

Directive 85/374/EEC; Geddes, Product and Service Liability in the E.E.C. : The New Strict Liability

Regime, Internat. Bus. Lawyer (Oct. 1992). Newer Consumer Directives deal with advertising and commercial
practises and credit agreements and transparency in banking procedures, 2005/29/EC; 2008/48/EC
161

Norway is not a member state of the EU but much like Switzerland follows in its laws the EU initiatives

except regulations on fisheries. This guarantees Norway harmonized trade with the EU.
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4. In the case of a manufacturer of a component, that the defect is attributable
to the design of the product in which the component has been fitted or to the
instructions given by the manufacturer of the product.162

There are certain other provisions in the directives such as on contributory
negligence and limitation. Limitation rules vary between member states, sometimes
to a considerable degree in relation to contract or negligence liability. Under strict
liability a limitation period of three years applies from the claimant’s date of
knowledge of the injury, but this is subject to a response of ten years from the date
when the particular product was put into circulation.163
"Product defect," which is the very core of strict liability, rulings of the
respective high courts are used to amend these laws does not reference to the
products fitness for use, but to the lack of the safety which the public at large is
entitled to expect and “safety” is assessed by excluding any misuse of the product
not reasonable under these circumstances.164
This consumer expectation test as laid down in Article 6 in the Directive
focuses exclusively on the consumer, who may have little knowledge or experience
with the proper level of safety for the particular product. The test also ignores
differences among various types of safety and various types of consumers. Fitness
for per percent merchantability of the product is seemingly overlooked in
162

See Giorgetti, EC Directive on Product Liability: Harmonization far from complete, Defense Counsel J. (Apr.

1992) at 193 – 204.
163

See the European Parliament Working Documents (1979 draft): Art. 10, Time Limitations.
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E.E.C. Draft Directive Art. 4. Article 6 of the directive defines: “1. A product is defective when it does not

provide the safety which a person is entitled to expect, taking all circumstances into account, including: (a) the
presentation of the product; (b) the use to which it could reasonably be expected that the product would be put;
(c) the time when the product was put into circulation. 2. A product shall not be considered defective for the
sole reason that a better product is subsequently put into circulation.“
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determining what constitutes a product defect, as is the necessary inclusion of
manufacturing flaws, improper designs, and failure to warn.165
In many EU member states, this has led to the paradox situation that, in
addition to the directive, and on the national laws, directive based complementary
definitions of what constitutes a defective product leading to liability, are in place.
In Germany, for example, the highest civil court, the Bundesgerichtshof
(BGH), has developed, over long years, a specific catalogue of criteria concerning
product liability cases, somewhat amending the new Product Liability Law from
1999.166 The consumer and plaintiff find themselves in a situation where criteria out
of this BGH catalogue are more favourable, whereas other criteria from the product
liability law might be more favourable for their situation.
As a very pragmatic remedy, it is legal practice in Germany to allow the
plaintiff to pick out of the two systems the criteria which are most favourable for
them. This legal tradition follows the so-called “raisin picking theory,” which is very
hard to understand for any legal practitioner outside Germany and which seems
unforeseeable for possible defendants.167
According to Article 3, the term "producer" encompasses the manufacturer
of the finished product, the producer of any raw material, or the manufacturer of a
component part, as well as any person who, by putting his name, trademark or
other distinguishing feature on the product, presents himself as its producer. Any

165

Note Council Directive 85/374/EEC on Liability for Defective Products (28 O. J. Eur. Comm., No. L 210) at

29 (1985). e.g. 'product monitoring' is a feature of 'Produzentenhaftung', when neglected but not a feature of
the ProdHG, therefore on the European note not leading to product liability. This has been regulated differently
in England and Ireland.
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importer of a product for sale, hire, leasing or any form of distribution in the course
of his business into a community, is also considered as a "producer."168
"Damage" is defined under Article 9 as: including damage caused by death,
by personal injuries, and by damage to, or destruction of property other than the
defective product itself.169 The measure of damages to be paid by the producer, if
at all, includes non material damage, which is left undefined, except by reference
to national provisions.170 Germany, for example, shows the way to not include non
material damages in its product liability law because an existing paragraph (§ 847
BGB) already awards damage in such product liability cases for pain, suffering,
and other non material damages.
There is a financial ceiling on damages provided in Article 16 which
authorises any member state to limit or restrict a producer's total liability for
damage that resulted from a death or personal injury, and was caused by identical
items with the same defect.171 Consequently, Germany chose in § 10 of its Product

168

E.E.C. Directive 85/374/EEC Art. 3: „1. ‘Producer’ means the manufacturer of a finished product, the
producer of any raw material or the manufacturer of a component part, and any person who, by putting his
name, trade mark or other distinguishing feature on the product presents himself as its producer. 2. Without
prejudice to the liability of the producer, any person who imports into the Community a product for sale, hire,
leasing or any form of distribution in the course of his business shall be deemed to be a producer within the
meaning of this Directive and shall be responsible as a producer. 3. Where the producer of the product cannot
be identified, each supplier of the product shall be treated as its producer unless he informs the injured person,
within a reasonable time, of the identity of the producer or of the person who supplied him with the product.
The same shall apply, in the case of an imported product, if this product does not indicate the identity of the
importer referred to in paragraph 2, even if the name of the producer is indicated.“
169
Directive 85/374/EEC, Article 9: „For the purpose of Article 1, ´damage´ means: (a) damage caused by
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10 L.R.-Q.B. 337 (1875).
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Directive 85/374/EEC, Article 16 (1): “Any Member State may provide that a producer’s total liability for

damage resulting from a death or personal injury and caused by identical items with the same defect shall be
limited to an amount which may not be less than 70 million ECU.“
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Liability Law172 to enact a ceiling of 160 million Deutsche Mark (roughly 82 million
EURO) for personal injuries.173
However, it should be noted that there is no ceiling for property damage and
it should be kept in mind that, according to the criteria catalogue of the BGH,
higher damages might be awarded.174
It should be observed as well that the liability of the producer may not, in
relation to the injured person, be limited or excluded by a provision limiting his
liability or exempting him from liability, for example, through terms of trade etc.175
But Article 8 of the Directive, on the other hand, does allow for reduction or
disallowance of the liability of the producer where the damage is caused both by
the defecting product, and by the fault of the injured person, or any person for
whom the injured person is responsible.176 This paragraph is – as nearly every
provision of the Directive – put into place without prejudice to the provisions of
national law, putting national law into the front seat.
To illustrate the point, it is again necessary to look into the German product
liability law, in which § 6 Prod HG states that: the liability of the producer might be
reduced according to the provisions of § 254 BGB, which states that the producer's
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§ 10 Prod HG (product liability law).
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liability.“
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See European Parliament Working Documents, Art. 8 (1979) and Directive 85/374/EEC Art. 8: “1. Without

prejudice to the provisions of national law concerning the right of contribution or recourse, the liability of the
producer shall not be reduced when the damage is caused both by a defect in product and by the act or
omission of a third party. 2. The liability of the producer may be reduced or disallowed when, having regard to
all the circumstances, the damage is caused both by a defect in the product and by the fault of the injured
person or any person for whom the injured person is responsible.“
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liability is reduced when the consumer has caused the damage in part by himself,
or can be made liable for not reducing the damage.
The preamble of the Directive states that a uniform period of limitation for
the bringing of action for compensation is in the interests of both, the injured
person and of the producer. Article 10 provides a three years statute of limitations
which shall begin to run from the day on which the plaintiff became aware or
should reasonably have become aware of the damage, the defect, and the identity
of the producer.177
It should be noted that it is up to the member states to provide so in their
legislation, which they did.
Article 11 sets forth a ten years statute of repose, beginning from the date
on which the producer put into circulation the actual product which caused the
damage, unless the injured person has in the meantime instituted proceedings
against the producer.178
The Court of Justice of the European Community is strict with respect to
time limitations. On the other hand, Article 42(2) of the Statute of the Court
provides that no right shall be prejudiced in consequence of the expiry of the time
limit if the party concerned proves the existence of unforeseeable circumstances or
of “force majeure,” a provision that clearly applies to the commencement of
actions.
177

Directive 85/374/EEC, Article 10 (1): “Member States shall provide in their legislation that a limitation period

of three years shall apply to proceedings for the recovery of damages as provided for in this Directive. The
limitation period shall begin to run from the day on which the plaintiff became aware, or should reasonably
have become aware, of the damage, the defect and the identity of the producer.“
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Directive 85/374/EEC Art. 11: ”Member States shall provide in their legislation that the rights conferred

upon the injured person pursuant to this Directive shall be extinguished upon the expiry of a period of 10 years
from the date on which the producer put into circulation the actual product which caused the damage, unless
the injured person has in the meantime instituted proceedings against the producer.
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This is highlighted by the fact that, the concept of force majeure is not
limited to absolute impossibility, but means simply unusual circumstances outside
the control of the party, the consequences of which, in spite of all due care, could
not have been avoided except at the cost of excessive sacrifice.179

7.2 Conclusions:
The preceding factors provide far less incentives for European consumers or
lawyers to bring legal claims for compensation in the event of injury. European
national health care and social security systems generally cover virtually all of the
population, irrespective of private insurance provisions. In general, there are very
few product liability claims across Europe. Most of these are relatively small claims
which are dealt with in a reasonably quickly fashion by manufacturers, customer
service departments and insurance arrangements. Very few claims reach trial.180
The exception to this is that, there has been a particular phenomenon of
multi-party claims in the United Kingdom since the 1980’s. These have principally
involved the pharmaceutical and medical device products for which US courts
would not accept jurisdiction.181
The phenomenon has laterally spread to Ireland, but not yet to other EU
countries which is easily understood if it is taken into account that the different
legal traditions outside the common law system does not allow for reasonable
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damages to be granted. An alternative no fault insurance mechanism exists for
pharmaceutical claims in Germany.182
Since 1985 every producer is obliged to make amends on any damage to
health, safety, and property caused by a defective product. The 1985 Directive and
its amendment aspires to protect victims, and to promote improved product safety
within the internal market through a regulatory framework which is as consistent as
possible, and based on a fair apportionment of the risks inherent in modern
production.183
As proved by the recent food crisis184 there is no such thing as zero risk.
Society must, therefore, adopt a system which is best suited to developments with
a view to ensuring the best possible compensation of victims suffering damage
from products. It is therefore essential to establish whether an instrument such as
Directive 85/374/EEC is continuing to achieve its objectives in the light of the new
risks which European society will have to face in the new millennium.185
The revision draft has two aims:
-

To enable practical and factual information to be collected from those
concerned (in particular industry and consumers,) in order to assess how
the directive is applied in the field, and to establish definitely whether it is
achieving its objectives
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-

To gather the reactions for the different parties to a possible revision as
regards the most sensitive points of this legislation.186
The guidelines for discussion concerned the following aspects:

-

The detailed arrangements for implementing the burden of proof imposed on
victims

-

The existence of financial limits, and their justification

-

The ten years deadline, and the effects of any change

-

The lack of any obligation on producers to obtain insurance

-

The dissemination of information on cases arising from defective products

-

The supplier's liability

-

The type of goods, and damage covered187

-

The necessary corrections seem to be the following nine points:

-

Supremacy of the future Product Liability Directive over the national laws to
end Europe’s wide inconsistent court rulings, and bring legal certainty for
industry and importers

-

Revision of liability regardless of fault by adopting the 1997 USA
restatement (3rd) of torts, while limiting the liability without fault to
production faults, excluding: construction, instruction, and development
faults. For these there should be added the criteria of foresee-ability before
liability grips188
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-

Installation of a group litigation order to enable multi-party actions, similar to
the English Civil Procedure Rules 1998, the Netherlands class action, or the
class proceedings in the USA, Canada, and Australia189

-

Inclusion of damages for pain and suffering, or as the European
Commission is wording it: “compensation for non-pecuniary damage”

-

A considerable rise in the ceiling for damages awarded to 70 million € per
case

-

Extension of the three years period to start the litigation process to at least
five years

-

Extension of the ten years limitation period to at least 15 years

-

Getting away from the undifferentiated imposing of the burden of proof on
the producer for every possible group of faults

-

Abolition of the possibility of an exclusion of liability on the side the producer
for development risks190

-

It is yet to be seen that the proposed changes will make the European
product liability laws more effective and transparent, and at the same time,
consumer and industry friendly by evenly distributing the existing risks.191
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7.3 Criminal liabilities in the European Union
Product liability usually refers only to the liability to manufacturers to
compensate injured users of their goods. Looking at the EU legislations, there are,
however, circumstances in which the supply of dangerous goods may be a crime,
whether or not anyone is injured thereby. Countries outside the EU have installed a
similar regulation.192
The most far reaching of these criminal provisions are the general product
safety regulations of 1994, based on an EU Directive. The regulations impose a
general safety requirement affecting almost all types of consumer goods.193
Producers, own branders, and re-conditioners are primarily responsible for insuring
the reasonable safety of goods supplied in the course of business. Distributors also
may be liable for selling goods or ought to know are not safe.194
More detailed requirements are laid down by regulations made under the
Consumer Protection Act, and other legislation. The regulations cover standards of
design and construction, and instructions to user. Breach of the rules is a criminal
offence, and anyone injured thereby is entitled to an award of damages.
Other important miscellaneous rules concern food and drugs, packaging and
labelling of dangerous substances, as well as all sorts of other safety
regulations.195
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Regarding the safety of articles and substances for use at work,
manufacturers and suppliers are bound by the’ Health and Safety at Work Act’ from
1974, and the ‘Supply of Machinery (Safety) Regulations 1992 – 1994’ (another EU
requirement) to ensure safety so far as reasonably practicable, and where it may
be appropriate to make a declaration of type conformity or incorporation, fix a CE
mark,196 and prepare a technical file.
Any person who supplies unfit or dangerous goods or services in the course
of his or her business, may commit a crime under the Trade Descriptions Act if by
word or conduct he or she has advertised them as save or suitable for a particular
purpose. Many other specific forms of miss-descriptions are punishable under the
Act.
In 1988, the perhaps excessively detailed rules of the Trade Descriptions
Act from 1968 were amended, and supplemented by the more general provisions
of the control of misleading advertisements regulations, as required by European
Commission Directive number 84/450/EEC. The regulations seek to prevent to
publications of misleading advertisements – other than those for financial services,
or on TV or radio, which are supervised by other agencies.
An advertisement is misleading if it is likely to deceive to the detriment of
consumers or the advertiser's competitors. It is not necessary to show that anyone
was in fact misled or suffered loss.197
In almost all EU member states, offices of fair trading were implemented to
deal with the incoming complaints. Persons or companies charged with breach of
196
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the rules of the trade descriptions act, and other regulations, can escape liability by
providing the following defence:
-

That the commission of the offence was due to mistake or to reliance

on information supplied to him, or to the act, or default of another person, an
accident or some other cause on beyond his control and
-

That he took all reasonable precautions, and exercised all due

diligence to avoid the commission of such an offence by himself or any person
under his control; or that he did not know, and could not with reasonable diligence,
have ascertained that the goods did not conform to the description or that the
description had been applied to the goods.198
Criminal courts dealing with these kinds of criminal offences can make a
compensation order, as well as imposing high fines or imprisonment up to 3 to 5
years, depending on the EU country you are dealing with. A conviction does, in
general, not of itself affect the validity of any contract made with the perpetrator.

8.

Product liability laws around the world in comparison: living
in a globalized world
The developments in the American product liability law in the 1950’s and

1960’s were among the main reasons for the more recent reforms in European law.
Essentially, these developments involved applying the familiar principle of sellers'
strict contractual liabilities to the more distance relationship of manufacturers and
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the ultimate users of their products where liability had previously turned on proof of
negligence.199
The question of negligence has now become almost – though not
completely – irrelevant in this context so far as the American courts are concerned,
where strict liability is the main concern.
As shown in the previous chapters, many novel and difficult questions have
had to be resolved under the new regime. While transatlantic answers may not
always be agreeable to European producers, the fact remains that, after the
enactment of the different national product liability laws (like the Consumer
Protection Act of 1987 in the U.K.),200 they have become directly relevant and
important to them. Hardly any of the questions confronted by the American courts
have yet come before U.K. courts, let alone courts in the other European
Community Member States.201
As, and when they do so, British courts are bound to be influenced by
American arguments and rulings. The European product liability law reforms
underway have a clear US argumentation orientation. Procedural differences,
particularly as regards the use of juries, should nonetheless ensure that the
notorious extremes of the American system are avoided.202
Imposing strict liability upon producers greatly reduces the burden of proof,
and related difficulties of injured parties. It is now the rule in most industrialised
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countries. But it clearly does not guaranty redress nor, by any means, the need for
legal proceedings and all the expense and delay inherent in them.203
It still does affect less those whose injuries are not caused by defective
products, but by road or industrial or other kinds of accident where compensation
remains dependent on proof of negligence. Only some kind of overall insurance
system could meet the resulting needs efficiently and economically.204

8.1 Product liability laws in the Far East
8.1.1 The Japanese system
In Japan, the first product liability laws of any type went into effect in 1995.
Prior to that, manufacturers in Japan could not be sued by the users of their
products. The new law adopts a strict liability standard that requires the plaintiffs
only to prove the existence of a product defect, and the occurrence of damage
from the defect.205
The law covers only products that are movable and manufactured or
processed.206 This includes standard products such as food, cosmetics,
electronics, baby goods, toys, health products, and home appliances.
It also covers second hand goods and recycled goods. It does not include
intangible things such as electricity, energy, software or sound, nor does it cover
immovable products such as real estate and other land related things.
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Importation of a product into Japan, or the brand labelling of products, will
bring the entity that undertakes those actions under the law (Article 3, Japanese
Products Liability Law).
The new product liability law defines a defect in the following manner:
Article 2(2) states that the term "defect" means lack of safety that the
product ordinarily should provide, taking into account: the nature of the product; the
ordinary foreseeable manner of use of the product; the time when the manufacturer
delivered the product, and other circumstances concerning the product.207
Article 4 of the law identifies two important exemptions. A manufacturer will
not be held liable if:
-

The state of scientific or technical knowledge at the time when the
manufacturer delivered the product did not allow the defect to be discovered
or:

-

If the product is used as a component or raw material of another product
that the defect is substantially attributable to compliance with the
instructions concerning the specifications given by the manufacturer of the
said other product, and that the manufacturer is not negligent on the
occurrence of the defect.
Under Article 5, damage claims are statute-barred after three years as of the

date the damaged parties learned who the party was who had caused the damage,
and what actual damage incurred. Any claim is excluded from being brought after
the laps of ten years after the respective product had been put into circulation.

207
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These regulations clearly show Japan's EU orientation bringing forth
identical regulations.208
Special agencies in Japan offer certain safety approvals for many products
sold within the country. Among these are the Safety Goods (SG) Mark for
consumer products from the Product Safety Association209, the Better Living Mark
(BL)210 for housing products from the Centre for Housing Product Development,211
and the Safety Toy Mark (ST) for toys from the Japan Toy Association.212
The ultimate impact of the law will depend upon the manner in which the
case law develops. Japan is a culture in which mediation and negotiation are
greatly preferred to litigation. It is also interesting to know that, up to this point, an
attorney played a pretty minor role in Japan, typically handling matters like
corporate contracts. Lawyers did not usually specialise, and did not form
multinational law firms.213
Some unique aspects of the Japanese legal system include: the absence of
pre-trial discovery, tendency not to use juries, and lack of punitive damages. With
this in mind, manufacturers have not up to now faced serious threats of lawsuits,
even when the laws were enacted. Nevertheless, two recent trends are of
particular interest.
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The first is the fact that the products liability law has sparked a boom in the
sale of product liability insurance in Japan. At the time the law first came into
existence, only 5% of the Japanese manufacturers carried product liability
insurance. The second is that many Japanese companies have increased their
efforts in warning labelling. This has proved to be necessary for the exporting
industry in the first place, given the strict product liability laws in other countries.
Japanese companies are taking this threat seriously and try to find ways to avoid
the courts by covering their risks and by making their product safer.214
The new products liability law increases the importance of product manuals,
and other appropriate literature that describes the proper installation and use of
products. It is also important for exporters to Japan to keep in mind that all user
manuals should be in Japanese.215 Exporting manufacturers should also ensure
that their products are properly labelled with appropriate warnings in Japanese.
The use of indemnification agreements can allocate the risks associated
with this new law. While Japanese importers and distributors of products may want
stringent indemnification agreements from foreign manufacturers, businesses
should carefully analyse their risks in Japan before agreeing to such provisions. 216
All exporters of products to Japan should confirm with an insurance carrier
that they are covered in the event of a product related liability in Japan. If current
policies do not cover this liability, businesses should carefully weigh the
advantages of acquiring additional coverage against the cost. In the event a foreign

214
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company gets involved in a product liability dispute in Japan, they should carefully
consider all available methods for resolution of the dispute before taking an action.
It is more advisable to employ traditional Japanese alternative dispute
resolution techniques, rather than attempting to automatically fight such cases
through European or US style litigation.217
The move in Japanese law, away from the requirement to prove a
manufacturer's negligence under the standard tort liability provisions of the
Japanese Civil Code (Minpo) to some form of strict liability for defective products,
has ultimately been fuelled by a number of cases, in which Japanese
manufacturers paid substantial judgements in foreign countries, while Japanese
consumers, although injured by similarly defective products were left without
effective recourse.218
It has yet to be seen if the implemented new laws – being almost identical
with the EU product liability laws – will have a huge impact, taking into account that
the Japanese society is in favour of non-litigious resolutions (as is almost all of
shintoist, hinduistic Asia).
8.1.2 Product liability in China
For a long time, no Chinese Civil Code had been promulgated since China
declared void the legal codes left behind by the Kuo Min Tan government in 1949.
After several years of drafting numerous codes, the domestic economic contract
act of 1980 was followed in 1982 by the code of civil procedure and in 1986 by the
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general principle of civil law.219 The code of civil procedure contained a provision
on products liability that gave an injured person a cause of action against, both the
seller, and the manufacturer of defective goods, leaving the definition of defect to
the courts.
In the 1990’s, China bowed to international and economic pressure, and
introduced a number of consumer protection laws, amongst them product safety
and product quality laws.220
Any person selling products in China is required to comply with the
requirements of China's Product Quality Law which came into force in 1993.
Claims can also be based on contracts between foreign sellers and Chinese
buyers, which are growing in number against domestic retailers, manufacturers,
and importers.
The sale of products will have to comply with a law at some point as they
move down the distribution chain to sellers in China. A seller's product in China has
the following obligations:
-

To implement an inspection and acceptance system for products supplied
by manufacturers or suppliers to very high product quality using certificates
and marks

-

To adopt measures to maintain the quality of the products it sells

-

Not to sell expired and deteriorated products

-

To ensure that the marks on the products are in compliance with the law

-

Not to falsify the place of origin of the products, and not to falsify or pass off
the name and/or address of another party's factory
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-

Not to forge or pass off quality marks such as certification marks, famous
brand marks, and marks of excellence

-

Not to adulterate or mix improper elements with a product, and not to pass
off fake products as genuine products, or products of poor quality as quality
products, and not to pass off substandard products as up to standard
products.

-

According to western perceptions of law, the Chinese product quality law is
a mixture of product liability law, competition law, and cartel law, with
competition law elements prevailing.221

-

Furthermore, the consumer protection law enacted in 1993 imposes the
following obligations on a seller of products:

-

To ensure that its products are in conformity with personal and property
safety standards, and to give true instructions and clear warnings if its
products pose a danger to personal or property safety, indicating their
correct use, and measures to prevent damages; and to report immediately
to relevant administrative departments, and inform consumers upon
discovery of serious defects in the product which may pose a danger to
personal or property safety, even if used correctly, and to take preventive
measures to avoid injuries

-

To provide accurate information about its products to consumers, and not to
make misleading advertisements, and to provide true and clear answers to
questions raised by consumers regarding the quality and use of the
products, clearly indicating its true names and marks
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-

To ensure that its products possess reasonable quality, function, usage, and
states expiration required for normal use of the products, unless consumers
have knowledge of defects prior to the purchase of the products

-

To ensure that the actual quality of its products is consistent with a quality
indicated in its advertisements, product descriptions, samples, or in any
other manner.
Again, the consumer protection law mixes product safety features, product

liability issues, and in part competition questions, sometimes expanding or
repeating the product quality law.222
In their mutually agreed sale contracts, the foreign seller and the Chinese
buyer may spell out their rights and obligations concerning product warranties and
may apportion liability. Chinese law will respect the intent of the parties to the
contract. If the contract does not spell out the product warranties, Chinese law will
supply some of the terms. If the seller breaches either the expressed or written
warranties set forth in the contract, or breaches the standards imposed by Chinese
law, the seller may be subject to claims for specific performances.
A person that suffers personal injury or damage to property due to defects in
a product may sue both the manufacturer and the seller of the product under the
principles of Chinese court law. Compensation for personal injury may include:
payment of medical expenses, loss of income due to absence from work, a living
allowance, mental suffering, and others.
In case of death, compensation may also include: funeral expenses, pension
towards the family of the deceased, living expenses of the descendants of the
222
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deceased, and others. Compensation to damage of property includes: payment for
actual, direct damage, and may include indirect losses as well.
The state technological supervision bureau, and the state administration of
industry and commerce, have jurisdiction to protect the public from defective
products. Businesses which sell, distribute, or manufacture defective products may
be subject to administrative sanctions, including: to cease sales, orders requiring,
replacement, and return of products sold, warnings, confiscation of products,
confiscation of illegal income gained, destruction, or the ordering of technical
rectification of products, the levying of fines, ordering the closure of businesses,
and revocation of the business licence depending on the seriousness of the
violation.
The scope of actions possible is an almost identical catalogue taken from
western laws, such as European and US laws guarding intellectual property
rights.223
The seller and the manufacturer of a defective product may also be subject
to criminal liability. For example, the following acts constitute crimes under Chinese
law:
-

Manufacturing and/or selling products knowing that the quality of the
products does not meet the mandatory state or industry quality standards for
the protection of health and personal or property safety of others; selling
expired and deteriorated products; adulterating or mixing improper elements
with products; passing off fake products for genuine products, or products of

223
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poor quality as quality products, and substandard products as up to
standard products
-

Manufacturing and/or selling products, the defects of which have caused
personal injury or death.
Civil law violations under the new Chinese laws are at the same time

criminal violations as well. To constitute a crime under China's criminal law, the
seller must commit a criminal act specifically listed in the law, and such act must be
committed with criminal intent or through negligence. The punishments are harsh
and should under all circumstances be avoided.224

8.2 Product liability in the United States

8.2.1 Introduction to American legal procedures
In numerous expert seminars on legal procedures and intercultural
understanding, EU manufacturers and their agents exporting goods to North
America are helped to understand the basic principles of the main characteristics
of US law, and the various ways to successfully conduct their business there.
This first outlook is taken from a typical EU perspective. Seminar conductors
like the USA Forum engaging prominent law firms from the USA, the GermanAmerican Lawyers Association, the EU Bar Association, or diverse insurance
multinational co-operations, have drawn up volumes of information on the growing
risks in exporting to the USA.
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Products liability is the main focus of these seminars, for the US is deemed
to be the most litigious country in the world, and a somewhat harsh environment for
the daring exporter. The ultimate goal of these conferences is to strip
manufacturers and agents of their naivety and supply them with a valid strategy of
how to avoid these risks.225
The American experience is also of more general interest and importance. It
offers guidance on a wide range of problems likely to rise under the broadly similar
product liability regime which is now part of the EU law.
One should know about the outset, that there is not one system of law in
America, but one for each state.226 While this basic survey sets out as "American
law" there are generally accepted statements of principle. The possibility of
significant variation from one state to another should, therefore, be born in mind.
The author has done the same in respect of the general EU laws and their
national outcrop in the last chapters. But the Model Uniform Product Liability Act of
1979, a federal measure, has led to various statutory developments in individual
states, which have increased uniformity in practice, and helped to some extent to
restrain some of the excesses of the system.
One should also remember that there are many fundamental differences in
legal procedures, even as between Britain and America, both forming the so-called
“Anglo-American angle;” differences which may, in part, explain aspects of the
American system that are probably quite unacceptable in Britain. These differences

225

See seminar on ´Risks in Exporting to the USA´ by Wilson, Elser, Moskowitz, Edelman & Dicker, USA

Forum, 2001.or the 'Manufacturer's Guide to Product Liability in the United States, 3d ed, 2013
226

Nevertheless, various federal agencies exert considerable control over product safety on a national scale

(eg. The CPSC).

108

remain crucial in the operation of the law in the two countries, even though the
rules of laws themselves are now more directly comparable.227
Perhaps the most important distinction between the American and European
–even British– civil trial procedures is that, in America, the major cases are still
tried by juries.228 Juries are naturally very sympathetically inclined towards sick or
injured plaintiffs appearing before them in claims against "big businesses". They
are anxious to insure that accident victims are compensated, and so may hold
manufacturers –or, it seems, almost anyone else with a "deep pocket"– liable
without any great regard for the judge's detailed directions as to the law. They have
no experience of determining the appropriate sum of damages, and make awards
which may be, both excessively generous, and exaggerated.
Juries awards’ may be appealed against if they appear grossly
disproportionate, but it is far from clear what that might mean in the American
context. Awards may, in any case, be enormously increased by punitive damages
if the manufacturer appears before the jury to have behaved particularly
irresponsibly or discreditably.229
A practical problem then arises: insurance companies may refuse to cover
punitive damages. The many millions of dollars awarded by way of compensation
and punishment have resulted in prohibitive legal and insurance cost, inevitably
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reflected in the prices paid by end users, and sometimes, in bankruptcy and failure
to compensate at all.230
To highlight the point made, it is useful to turn to the most aggressive field of
litigation, which is, most probably, the tobacco litigation. Since the mid 90’s,
lawsuits against the tobacco industry have been hitting the headlines, particularly
in the US.
Individuals, governments, and health insurers are seeking compensation for
the costs of treating smoking related illnesses. Individuals and groups of plaintiffs
are seeking compensation for damage to health because of active or passive
smoking.231
In 1998, 46 US states reached settlement with tobacco companies for a total
of US$206 billion to reimburse the states for money spent in the treatment of
smoking related illnesses. The US$206 billion are to be paid over 25 years. Four
other states had already settled similar claims earlier in separate action.232
Peripheral defendants, such as wholesalers, retailers, and component part
manufacturers of tobacco products have also been named as defendants in US
tobacco litigations.
Whilst the settlements definitively covered all liabilities vis-à-vis the states,
tobacco companies remain liable for claims filed by individuals or other
governments, including the US federal government. On September 22 nd of 1999,
230
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the US government filed suit against tobacco manufacturers seeking to recover
billions spent under Medicare for the treatment of tobacco related illnesses.233
In addition, a number of individual suits have been filed in the US by
smokers (and their families) alleging that bodily injury has been caused by the use
of tobacco products. Such suits have been largely unsuccessful in the past, with
the tobacco industry being ordered to pay compensation in less than 10 cases. In
many others, the damages awarded at the initial hearing were substantially
reduced by the federal courts.234
But it looks like things are changing: In the summer of 1999 more than 450
cases brought by individual plaintiffs were pending in the US.235 Three of these
suits have been decided in 1999. They are:
-

Maryland: In April 1999, a jury awarded a single plaintiff US$2.2

million against a cigarette manufacturer and the manufacturer of the Micronite filter.
-

Oregon: In April 1999, a jury awarded a single plaintiff US$81 million

(1.5 million in compensatory damages and 79.5 million in punitive damages). The
judge reduced the punitive award to US$32 million.
-

California: In February 1999, a jury awarded a single plaintiff US$51.1

million (1.1 million in compensatory damages and 50 million in punitive damages).
The judge reduced the punitive damages to US$26 million.236
In a landmark decision in the first class action filed by smoker to end in a
verdict, a jury in Florida found leading cigarette makers liable for misrepresenting

233

Law News Network, Oct. 4, 1999.

234

As seen in the below cases.

235

See http://www.irrc.org/profile/tis/98review/page6.htm

236

Cases Connor v. Lorillard; Williams v. Philip Morris; Henley v. Philip Morris.

111

smoking risks, and the addictive nature of tobacco products to Florida residents.
The outcome was that, in July of 1999, a jury held that plaintiffs could seek
compensatory and punitive damages. The plaintiffs are demanding US$200 billion.
The class has been estimated to consist of between 40,000 and 1 million injured or
deceased smokers.237
In what appeared to be a major victory for the tobacco industry, on
September 3rd of 1999, a Florida appellate court found that claims for damages by
plaintiffs in the class must be determined one plaintiff at a time. This eliminated the
chance for a large multi-billion award. On September 17th of 1999, the court
vacated this part of the decision and said it would allow both sides to present their
arguments.238
In the meantime, compensatory and punitive damages have gone out of all
proportions in a landslide effect, and forced leading manufacturer Philip Morris to
vacate headquarters and production in the USA for Lausanne in Switzerland. 239
Another major factor is that the American jury is aware of the contingent fee
system under which the plaintiff's lawyer agrees to act without payment, if the claim
is lost, but to take perhaps a quarter or a third of the damages if successful. The
jury increases its award accordingly to ensure that the plaintiff receives at least
some of the benefit.
These factors play little or no part in the administration of justice in the
courts of EEC member states. Juries are hardly ever used in civil proceedings.
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European judges adhere rigorously to the rules of law, and if they find in the
plaintiff's favour, will award damages within fairly well-defined limits. Their awards
are incomparably more modest than those apparently normal in the United States,
and exclude any punitive element.240
Finally, Europe has no contingent fee system, although plaintiffs may now
have to accept the controversial conditional fee system. This method of funding
claims allows the lawyer to increase his or her fee by up to double the usual
amount if the case succeeds –but he or she receives only the basic fees as laid
down in the fees structure law or nothing at all –as in Britain– if it fails.
Finally, companies worldwide fear to be drawn into a legal battle on
unknown grounds in the USA through forum shopping activities which have been
initiated by 'gold digging' and internationally operating law firms. American courts
tend to accept claims that have rather weak connections to the US, be it
supposedly defective US manufactured or partly manufactured items or the US
nationality of injured persons or their property.
8.2.2 The basic principles of manufacturers' liability:
important aspects to consider
With these reservations and qualifications in mind, European manufacturers
may look at the basic principles of American Product Liability Law in its historical
development. The basic principles are to be found in § 402 A and B of the 2 nd
restatement of torts, an authoritative review of the findings of the courts published
240
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by the American Law Institute in 1965. Headed ‘Special liability of seller of product
for physical harm to user or consumer’, § 402 A declares:
“One who sells any product in a defective condition unreasonably dangerous
to the user, or consumer, or to his property, is subject to liability for physical harm
thereby caused to the ultimate user or consumer, if a) the seller is engaged in the
business of selling such a product, and b) it is expected to, and does reach the
user or consumer without substantial change in the condition in which it is sold.”
The rule applies also if: a) the seller has exercised all possible care in the
preparation and sale of his product, and b) the user or consumer has not bought
from, or entered into, any contractual relations with the seller.241
The principles stated in 1965 in §402A were little short of revolutionary in the
common law world, applying as they did, the familiar concept of strict liability in
contract in situations which previously required proof of negligence. These rules
have been the subject of countless cases in the American courts.242 Not all of the
courts' conclusions have been equally satisfactory or desirable, whether in legal,
economic or social terms.
There has been much criticism at the law, and many calls for reform at both
the state and the federal level, largely blocked so far because of the complexity of
the issues and powerful vested interest. The American law institute is engaged in
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drafting a Third Restatement of Tort, which may solve some of the problems
considered.243
The practical effect of §402 A as it stands is to make negligence almost, but
not completely, irrelevant. It seems that negligence issues may still be involved as
regards issues of defective design, inadequate warnings and dangerous drugs, but
otherwise, the plaintiff in America needs to prove only that the goods which injured
him or her were not reasonably safe, i.e. that they fell below the normal expectation
of their normal performance.
The restatements commentary on §402 A explains the rule as follows:
The article sold must be dangerous to an extent beyond that which would be
contemplated by the ordinary consumer who purchases, with the ordinary
knowledge common to the community, as to its characteristics.
Many cases have sought to rephrase or adapt this test to resolve the
questions it raises.
An example is Bacceleri v. Hipter from 1979: “The test for determining when
a product has an unreasonable dangerous defect is, whether a reasonable person
would be negligent if he sold the product knowing of the risk involved.” 244
Other cases again emphasize the need to balance the possible benefits of
the product against its possible harm (the so-called cost/benefit or risk/utility
analysis.) Important cases in this respect are: Barker v. Lill, 1978245, and Feldman
v. Lederle Laboratories, 1985.246 Such analysis is essentially a matter of opinion,
243
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but the court is perhaps as good a place as any for establishing the facts on which
to reach an informed opinion.

8.2.2.1 The ‘unnecessary danger’ argument
At all events, the broadly position is that, if the plaintiff can show on the
balance of probabilities that he or she has been injured by an unexpected or
unnecessary danger in a product, the manufacturer is liable because, and in so far,
as he has not taken the precautions necessary to avoid it.
As a general proposition what the manufacturer and you are ought to have
known about the likelihood or remoteness of risk is "of no moment".247 Compliance
or otherwise with "state of the art" requirements has been said to be "irrelevant"248
–though that is not so in every case.
Thus, in Elmore v. American Motors (1969), a case involving a car crash
thought to have been caused either by loose fastenings on the driving shaft or by
metal fatigue, the court made no attempt to find which if either explanation was
correct, but stated simply that those engaged in the business of distributing
automobiles to the public are strictly liable in tort for personal injuries caused by
defects in cars sold by them, and so held both manufacturer and retailer liable.249
Where there are several possible causes of an accident, liability can be founded on
any of them which is sufficiently substantial.250
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European courts, in contrast, seem firmly to have decided that it is no part of
their duty to speculate as to the cause of an injury, and that unless the res ipsa
loquitur rule applies, the plaintiff's claim must be rejected if he cannot prove how
his accident happened.251 It is not clear how, for example, English judges might
have decided Elmore vs. American Motors, where one explanation of the crash,
loose fastenings was consistent with negligence, and the other metal fatigue,
probably not so.
Similarly, in Goodrich v. Hammond (1959), manufacturers of blow out proof
tyres where held liable without the plaintiff having to prove how or why the tyre
burst.252 The manufacturer was also held responsible in Henningsen v. Bloomfield
Motors in (1960), where a new vehicle suddenly ran off the road, and was so badly
damaged, that it was impossible to discover why it had done so.253 This kind of
difficulty may often arise in serious accident, but American courts are sometimes
willing to say that the explanation must be that something was wrong, which in
turn, could only be the producer's fault.254
8.2.2.2 Design problems
The very strict standard of liability applicable to manufacturing faults seems
not to apply in cases of design defects. The standard here is, more clearly one, of
foresee-ability of harm, much as in cases of negligence. In the Draft Third
Restatement, liability is imposed where the foreseeable risk of harm posed by the
251
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product could have been reduced or avoided by the adoption of a reasonable
alternative design, and the omission of the alternative design renders the product
not reasonably safe.
The effects of these requirements of any given case depend upon the nature
of the product, the possible nature and extent of the danger, costs and effects of
modifications, etc. as seen in Turner v. General Motors in 1974.255
Opinions differ from one state to the next as to whether a plaintiff must prove
the feasibility of an alternative design, or the defendant must prove that the
plaintiff's suggestions are not feasible.
8.2.2.3 Warnings
In those cases where a product's dangers are inherent and irreducible, the
manufacturer's liability might turn on the presence or absence of warnings, or
instructions, accompanying their product. One might think that manufacturers could
not warn of dangers unless they knew of them, but that was not the view taken in
Beshada v. Johns in 1982.256
In this case, the defendants were held strictly liable here for failing to warn of
the dangers of asbestos, even though no one knew of the dangers at the time the
product was marketed. The reasoning in this case was subsequently confined to its
own facts.257 The result is, once again, that disputes over warnings, or their
absence, tend to be decided according to the standards used in negligence cases.
The manufacturer that becomes aware of a danger, only after they have put
their product on the market, may have to try to notify users if the risk of harm
255
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justifies such action.258 In Kozlowski v. Smith in 1979, an exceptional case, the
duty was found to subsist up to 30 years after marketing.
The possible post-sale liability is bound up with the extent of a
manufacturer's duty to test or monitor their products after selling them.259 This duty
was likewise explained in Kociemba vs. Searle in 1989:
“Limiting the continuing duty to test two cases where the manufacturer has
knowledge of problems with a product elevates defendant's concern that his duty
will impose crushing burden on manufacturers to retest products. If a manufacturer
has no information concerning potential dangers associated with a product, it will
be under no duty to continually test the product. Conversely, if a manufacturer
does obtain sufficient, credible information that a product already in use is
potentially dangerous, the manufacturer should test that product to determine the
extent of any danger, and then issue an appropriate warning or product recall.”260
Post-sale knowledge of a previously unknown danger is a different issue
from that of the development of new safety equipment. There is usually no duty to
recall products which were safe at the time of sale, by the standards of that time, in
order to fit newly invented safety devices.261 Any other answer would penalise
innovation. There may not necessarily be a duty to recall, even where the product
was defective at the time of sale, though that is clearly a more debatable point.262
If warnings are, in fact, necessary, they must be obvious and unambiguous.
A warning in very small print of the dangers of inhaling poisonous fumes was
258
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inadequate on a safely clean product.263 Advice that such fumes were harmful was
likewise insufficient.264 Manufacturers must ensure that their warnings are
intelligible to those most likely to use or be affected by the product, for example
unskilled or foreign workers.265
Where there is a considerable risk and only limited possibility of medical
intervention, producers of medical products should ensure warnings for users, as
well as doctors.266 A user who ignores clear warning will have no claim.267
8.2.2.4 Misuse
When deciding whether to give a warning or not, account must be taken of
predictable misuse of a product, particularly where children may be involved. 268 In
Moran v. Faberge in 1975, a teenager poured perfume over a lighted candle. The
contents of the bottle ignited and injured another young person. The manufacturer
was found at fault for not warning against flammability.269
To the contrary is the ruling in Landrine vs. Mego Corp. in 1983, where a
child swallowed an un-inflated balloon attached to a toy. The following extract from
the judgement explains the distinction between the cases:
“No duty to warn exists where the intended or foreseeable use of the
product is not hazardous. Digestion of a balloon is not the intended use, and to the
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extent it is a foreseeable one, it is a misuse of the product for which the guardian of
children must be wary.”270
This risk distribution argument is also upheld in Winnett vs. Winnett in 1974,
where it was held that a manufacturer could not have foreseen that a four year old
child would be allowed near an operating farm wagon. 271
Adults, likewise, are at risk from careless or obvious inappropriate handling
of products. In Haberly vs. Reardon, in 1959, a painter who suffered an eye injury
from drops of paint succeeded in his claim that he was not adequately warned of
the danger of the chemicals in the paint.272 Similarly, a lady who drowned a cup of
piping hot coffee in a McDonald's burger outlet was awarded damages because
the cup did not show the warning: “Hot liquid”.

273

But there are limits. In Canifax vs. Hercules Powder in 1965, a manufacturer
of dynamite fuses escaped liability for failing to warn of the short burning time of
the fuses.274 The ordinary consumer is expected to have the knowledge common in
society as to the qualities of the goods in question.275
In Lartigue vs. Reynolds Tobacco, in 1965, it was ruled:
“For example, sugar is unwholesome to diabetics. Ice cream and butter may
contain sufficient cholesterol to be unwholesome with high blood pressure and
heart trouble. Whiskey is unwholesome to alcoholics. Diabetics who eat sugar,
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heart cases who cannot resist ice cream or butter, and alcoholics who drink too
much whiskey know that the strict warranty of wholesomeness puts no money in
the banks for them.”276
This argument has been used in the past to defeat claims for long term
smokers against tobacco companies, but as the dangers of addiction become
clearer, manufacturers are held liable, or prefer to settle such claims out of court.277
For example, a car manufacturer will not be blamed if his product, otherwise
reasonable safe, is driven at excessive speed, nor if a tyre comes off after an
exceptional impact.278 On the other hand, again, if a car is meant to be driven at
high speed, it may be necessary to warn against driving at speeds which make it
unsafe.279 In Le Bouef, neither the drunkenness of the driver, nor the fact he was
exceeding the speed limit, were any defence for the manufacturer.
The probability of injury from careless or reckless use of motor vehicles has
led American courts to develop the concept of "crashworthiness". Crashes are
such likely events that, whatever precautions are practicable, they must be taken to
reduce the resulting injury. If a collision injury can be proved to have been
worsened by design failure, such as rigid steering wheel, or the absence of a roll
bar, or externally mounted fuel tanks, the manufacturer's liability will be greatly
increased.280 So far as is known, the issue of crashworthiness has not been as
such discussed in European courts.
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8.2.2.5 Obvious dangers
It is particularly difficult to say whether, or when, a manufacturer will be held
liable for defects or dangers which are, or should be, immediately obvious to the
user. On the one hand, a court may say that a product which is potentially
dangerous should not be on the market or should not be available in that particular
form, or at least not without some appropriate warning. On the other hand, it may
hold that the user has only their selves to blame for their injuries.
Cases illustrating these contrasting points of view, each decided very much
on its own merits, include Murphy vs. Cory Pump Company, in 1964, where a child
had her leg mangled by the unfenced blade of a motor mower. The court held the
manufacturer not liable since no one was misled by its appearance. The blade was
clearly visible and the warning given.281
A different view is taken in Wright vs. Massey Harris, in 1969. Here an adult
was injured while clearing corn ears jammed in the mechanism of a self-propelled
corn picker. Despite the obviousness of the danger, the judge held the
manufacturer liable because the design of the machine disregarded basic safety
principles.282
In Vincer vs. Williams, in 1975, the court said there was no need for a safety
gate in rail round a swimming-pool –though this would have stopped a child
climbing down the ladder and falling in283–, and in Berry vs. Eckhardt, in 1978, a
claim that collision injuries were partly due to the fact that a car seat belt warning
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system did not work, was rejected. The user should have known that is was
dangerous not to wear a seat belt.284

8.2.2.6 Wear and tear
American law has accepted that there is no duty on a manufacturer to
furnish a machine that will not wear out (Auld vs. Sears Roebuck in 1942). Despite
the principle of strict liability, therefore, producers should not be liable for injuries
caused by fair wear and tear of their products.285 But difficulty may arise in deciding
whether an injury was in fact caused by gradual and inevitable deterioration of the
product or by repairs, modifications or misuse, or by some original, inherent defect.
The length of time between production and accident is clearly relevant, but not
conclusive.
The case of Mickle vs. Blackmon and Ford Motor Company in 1969s
concerned a car driver who suffered additional injury in a collision through being
impaled on the gear stick whose top broke in the collision. The judge said:
“We readily concede that the passage of 13 years between the marketing of
a product and its injury producing failure is a formidable obstacle to fastening
liability upon the manufacturers. But the important inquiry is not how long the knob
lasted, but what caused its failure. Mere passage of time should not excuse Ford if
its negligence was the cause. The jury could reasonably conclude that Ford's
conduct, in manufacturing a needed safety device of a material which could not
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tolerate a frequently encounter aspect of the environment (sunlight), exposed many
users of its product to unreasonably great risk of harm.”286
In theory, the European law should be capable of following the same lines of
inquiry, but in practice, it has been argued that the passage of time alone was
sufficient to preclude any further investigation.287
8.2.2.7 Drugs
Perhaps the single most vexed issue with regard to product liability is the
way it might affect the manufacturers of drugs. As to new drugs in particular, the
official commentary on §402 A provides a partial exception to the rule by
emphasising the risk/benefit test.
The latest motions against the Bayer Leverkusen AG's world wide success
drug Lipobay, which is probably responsible for more than 30 deaths in the USA
alone in late August 2001, repeated that the distribution of drugs to the public is
qualified as long as the drugs are properly prepared and marketed, and proper
warning is given where the situation calls for it. The supplier is not to be held to
strict liability for unfortunate consequences attending their use merely because
they have undertaken to supply the public with an apparently useful and desirable
product, attended with a known, but apparently reasonable risk. Drug related
deaths after normal use of the drug can never be a reasonable risk.
Therefore, in practice, liability in many American drug cases has turned on
the adequacy of testing, warnings, and the probability of injury, much in
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accordance with current European concepts of negligence. Blood, and blood
products, are similarly treated.288

8.3 Other liabilities
8.3.1 Sellers' liabilities
Upon whom then should the burden of strict liability fall? §402 A refers to
seller's liability, but the courts say this expression is merely descriptive. In theory,
at least anyone engaged in the production or distribution of goods may be held
responsible for them. In practice, of course, most claims are made against
manufacturers.
The choice of defendant rests with the injured party, and seems to depend
largely on questions of his reasonable availability, proximity, resources and the
like.289 The courts may also take account of the relative blameworthiness of
manufacturer and retailer, but there is, as yet, no expressed rule to that effect.
The proposed uniform product liability act, however, regards strict liability as
essentially the manufacturer's burden, and holds that in the absence of contract,
retail sellers should only be liable only for negligence, as under English law. This
would almost certainly be the only basis on which sellers of used goods could be
held liable.290
American courts are concerned to see that, somewhere along the line, there
should be a defendant to answer to an injured parties claim. Present freedom of
choice has been justified on the grounds that strict liability lies on manufacturer and
retailer alike, guaranteeing maximum protection for the injured plaintiff, and
288
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working no injustice to the defendants (for they can adjust the cost of such
protection between them in the course of their continuing relationship).
On the same argument, a manufacturer may be held liable for injuries
caused by defective parts supplied by his subcontractor, even though the defects
could not have been discovered by any reasonable test or inspection by the
manufacturer. This conclusion, as illustrated in the case of Ford vs. Mathis in
1963,291 has been lately adopted in the U.K. by the Consumer Protection Act in the
form of the 1999 amendment.292
8.3.2 Successor liability
A further possible liability is that of the successor cooperation, or of the
successor agent. As explained by the American Law Institute's report in 1996,
when one business takes over another, it may find itself held responsible by law for
its predecessors’ defective products.
This position is justified by the court in certain states by reference merely to
the acquisition of the predecessors’ goodwill and continuity of the product line or
business –unless the interval between production and injury is so long as to
absolve the new company from liability.293
In most states, however, successor cooperation liability is imposed only
exceptionally.294 Exceptions arise when the new company contracts to cover its
predecessor's liabilities, or takes over all or most of its predecessor's assets, and
so depriving a plaintiff of any means of redress or where there is fraud.
291
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The possibility of fraud is illustrated by Schmoll vs. AC & S Inc. in 1988,
when the company was restructured in order to avoid otherwise inevitable liability
to asbestos victims.295 An agreement to repair or service a predecessor's goods
does not of itself lead automatically to successor liability.

8.3.3 Market share liability
Yet another principle of American case law so far without parallel in
European law is that of market share liability –devised to meet the hardship of
plaintiffs unable to identify the producers responsible for their injuries, for example,
because they were injured in the womb by taking drugs taken by their mothers to
avoid miscarriages.
The Supreme Court of California permitted such a plaintiff in Sindell vs.
Abbott in 1980, to sue a group of independent drug manufacturers who, between
them, controlled most of the relevant market. Each producer then had to pay a part
of the award equivalent to his market share, unless he could prove that he had not
made the drug which caused the injury.296
In Sheffield vs. Eli Lilley in 1983,297 it was held that this doctrine, which
perhaps unduly favours those who cannot identify defendants against those who
can, applied only to inherently defective drugs, and not those negligently
manufactured, and only where a passage of time made identification possible.298
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The market share principle has not been widely adopted, though it was
applied in Smith vs. Cutter Biologicals in 1992, a case on contaminated blood
products.299

8.3.4 Services liability
Strict liability may extend beyond goods to services and land, as in Schipper
vs. Levitt in 1965, where a mass developer of houses was strictly liable for
defective workmanship. The court said: “An entrepreneur in the mass housing
business should be subject to the same legal responsibility as the manufacturer or
supplier of chattels.”300
It has subsequently been held that there is no significant difference between
a builder developer, and a builder contractor.301
But other professional services may be treated differently. The need for strict
liability is not so great where there is no mass production of goods, nor usually any
great difficulty in tracing a defendant.302 Medical services in particular have largely
escaped strict liability, as for example, in Magrine vs. Spector in 1970 303 or Murphy
vs. Squibb in 1985.304 Basically, it is a question of cost-benefit. In Fluor vs.
Jeppesen in 1985, strict liability was imposed on the producer of an incorrect air
navigation chart in view of the disastrous consequences.305
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8.3.5 Economic loss
A further – though remote – possibility under the American system is that of
ordering compensation for purely economic loss. The references in §402 A to
“personal injury” and “physical harm”, including under §402 A “damage to
property”, suggest, of course, that economic losses as such cannot be
compensated in this way. That is certainly the general rule in European law as well.
There are, however, one or two American cases where “physical harm” has
been interpreted to include loss of use of property, without any prerequisite of harm
to the person. On this basis, courts have held manufacturers liable for the cost of
replacing of repairing defective or useless parts.
The most important case is that of Santor vs. Karagheusian in 1965. Here
the problem concerned a carpet sold in accordance with the manufacturer's
representation as “grade 1,” but which through the manufacturing process had
developed a fault making it considerably less worthy. The retailer refused to put the
matter right, and eventually went out of business in that state. The buyer then sued
the manufacturer. The judge could have reached his decisions in the buyer's favour
by reference to the warranty rule in §402 B, but chose instead to rely on the noncontractual elements of strict liability.
He ruled:
“From the standpoint of principle we perceive no sound reason why the
implication of reasonable fitness should be actionable against the manufacturer
where the defectively made product has caused personal injury and not actionable
when inadequate manufacturer has put worth his article in the hands of an
innocent purchaser who has paid the required price for it. If the article is defective
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and the defect is chargeable to the manufacturer his must be the responsibility for
the consequent damage or injury.”306
The damages were assessed at the difference between the retail price, and
the actual value of the carpet, i.e. the loss of a bargain.
In many cases, however, the courts see damage to the product itself, and
resulting purely economic loss, as a question of contractual rights. For instance, in
Seely vs. White Motor Company in 1965, a trader lost business when his truck was
damaged because of a defective brake. His claim against the manufacturer of the
brake was rejected; firstly, since he had not suffered any physical injury, and,
secondly, he had no contract with the manufacturer.307
Similar rulings have been given in other leading cases, such as East River
Corp. vs. Transamerica Delaval Inc. in 1986,308 and Bocie vs. General Motors in
1995. In Bocie, a helicopter was wrecked because of a defective engine. The
owner sued a manufacturer for loss of the machine, and resulting loss of profit in
his business.
The New York Court of Appeals explained at length its reasons for rejecting
this claim:
“Tort recovery, and strict products liability and negligence against the
manufacturer, should not be available to a downstream purchaser with a claim
losses flow from damage to the property that is the subject of the contract.
Transforming manufacturers into insurers, with the empty promise that they can
guarantee perpetual and total public safety, by making them liable in tort in for all
306
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commercial set backs and adversities, is not prudent or sound tort policy. In such
instance, no directly related or commensurate public interest is served or protected
by holding manufacturers liable. Tort law should not be bent so far out of its
traditional progressive path and discipline by allowing tort lawsuits where the
claims at issue are, fundamentally and in all relevant respects, essentially
contractual, product failure controversies. Tort law is not the answer for this kind of
loss of commercial bargain.”309
The Model Uniform Product Liability Act rejects likewise poor economic loss
as a basis for compensation, unless caused by breach of contract. One might
predict, nonetheless, that the distinctions between economic and physical injuries
will be eroded eventually, if only because they depend on the divisions between
contract and tort, which are themselves undermined by product liability.
In Europe the proposed consumer guaranty directive moves towards making
manufacturers liable for the fitness of their goods in the same way as retailers.310
Subject to the rules that are outlined, anyone injured by a defect can sue. The
plaintiff need not be the owner of the goods. He may be the user, or someone
injured in the hands of the user.
So, for example, passers-by injured by vehicles with defective brakes will be
protected (Kuschy vs. Norris in 1964). On general duty of care principles,
European law would presumably give the same extended meaning to “user” or
“consumer”.311
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Finally, it can also be observed that, producers' liabilities under §402 A that
are partly contractual in origin, cannot be excluded by agreement. The commentary
on the paragraph prohibits any exclusion or limitation of liability by contract or
notice, emphasising whatever the warranty theories used to justify its development,
product liability is now essentially tort based.
8.3.6 Warranty liability
§402 A, is then, the most significant contribution of American law to the
whole issue of product liability. But one has to take into account also §402 B. In
effect, this rule supplements §402 A by holding suppliers bound by any express
warranty they may give as to the fitness of their goods, whether directly to their
buyers or to the world at large.
§402 B states: “One engaged in the business of selling chattels who, by
advertising, labels, or otherwise makes to the public a misrepresentation of a
material fact concerning the character or quality of a chattel sold by him, is subject
to liability of physical harm to a consumer of the chattel caused by justifiable
reliance upon the misrepresentation even though: a) it is not made fraudulently or
negligently, and b) the consumer has not bought the chattel from or entered into
any contractual relation with the seller.”
It will be seen that just as proof of negligence is generally unnecessary for
the purposes of §402 A, so proof of any contractual connection is unnecessary
under §402 B in order to enforce a manufacturer's warranty, at least in the case of
physical injury. It is sufficient, for example, to show that a retailer has relied on the
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manufacturer's assurances, and not necessary to show that the ultimate buyer or
user knew of them.312
In Brown vs. Neff in 1993, a passenger in a truck which overturned because
of a mechanical fault, succeeded in his claim against the garage owner who had
issued an inspection certificate, despite the owner knowing the vehicle had not
passed the test. There was neither privy of contract nor reliance in this case, but
that was not important.
It was ruled: “Liability for intentional or negligent misrepresentations, which
threaten harm, is grounded upon a duty which is co-existent with physical risk.”313
Other examples include Klages vs. General Ordnance Equipment in 1976 -a
manufacturer who advertised a maize weapon as causing instantaneous
incapacitation of any attacker was held liable when it failed-,314 and Crocker vs.
Winthrop Laboratories in 1974 –the manufacturer was found liable for injury
caused by a drug incorrectly advertised as non-addictive and harmless.
From the consumers’ point of view, §402 B compares very favourably the
present uncertainty in European law over the enforceability of manufacturer's
guarantees.315
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8.4

General conclusions from a European point of view in
trading with America

The interested exporting manufacturer should keep in mind that while
liability under American law is often strict, it is not absolute. Contrary to the
widespread belief, it is not a system which imposes liability for any, and every
accident, however it may be caused. Few if any goods are, or could ever be
completely safe, and the law does not expect them to be.
A customer who ordered a meal of fish chowder, for example, could not
complain of finding a fish bone there –even though it stuck in her throat.316 In
Scholler vs. Wilson, in 1977, the American court reached the same conclusion317
on the inherent danger of raw pork.
Harris vs. Northwest Natural Gas, in 1979,318 denied liability for gas
hazardous on facts almost identical with those in Pearson vs. North West Gas
Board in 1968. Gas is known to be generally explosive, and a toxic substance
which should not be breathed over a longer period of time.319
A patient suffering from altogether exceptional allergies could have no claim
for injuries caused by drugs which were safe for everyone else.320 The reasons
given do correspond with the now harmonised EEC law on products liability stating
that not foreseeable damages cannot be claimed.321 Countless consumers in
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America still lose their claims for compensation for their injuries, despite the rigor of
the law.
However, one must recognize, nonetheless, that the safety standards
adopted in America pose very real difficulties for European companies trading
there. Any minimum contact with the U.S.A., through the presence of
representatives or agents, will enable a claim for injuries to be made in an
American court.322
The risk of liability being imposed on the European exporter may, however,
be reduced if the representative is established as a separate independent
company, and is not merely a subsidiary operating as directed by the parent
company.
Insurance cover may be extremely expensive, but for all practical purposes,
it is essential. Its availability and costs depend very largely on the exporter's ability
to prove its technical proficiency and overt concern for consumers' safety. There
must be no suggestion that he has sacrificed safety in the interest of economy.
Particular thought should be given to the provision of comprehensive and
conspicuous instructions for use, and warnings against misuse. Advertisements
should be factual, and certainly, should not make exaggerated safety claims.
Records of research and notes of the resulting action, and the reasons for it,
should be kept available for several years after production has ended.
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8.4.1 The general common law approach
Before turning to the details of litigation in the U.S.A., and how to prevent
products liability risks, it deems to be necessary to summarize the general common
law approach on this matter (which differs in many aspects from the European law
approach, with the exceptions of Ireland and Great Britain).
Common law claims for damages for negligence are often overwhelmingly
difficult for the injured party –not only in terms of the basic legal issue of proof of
fault, but for all the familiar consequential reasons, such as inordinate delay, and
astronomical cost. From the point of view of the manufacturer or distributor, it may
be no less difficult to establish what reasonable care requires, as regards of safety
of design, insuring appropriate instructions and warnings are given to consumers,
and controlling components by suppliers.
Manufacturers' non-contractual liabilities are usually classed as questions of
product liability (originally an American expression) to distinguish them from seller's
liabilities for breach of contract.323 As was discussed before, product liability
disputes may arise where, for example, the buyer is the injured party that cannot
sue his or her seller because the seller has gone out of business, or the injured
party is, for example, the buyer's employee or a member of the buyer's family, and
as such, has no contract with the seller.
Although the common law rules were in the last years overlaid –though not
by any means entirely superseded– by statutes as the products liability and
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consumer protection acts all over the world, it is still necessary to give a short
overview on the nature of common law in this respect.324
8.4.2 Reasonable care
The first general rule of liability in all non-contractual cases, namely for
suppliers and producers of goods, is that those must take “reasonable care” to
ensure the safety of the goods for those likely to use them. Failure to take such
care is the wrong, or tort of negligence. This is in fact just one instance of the duty
everybody is under, individually and corporately, legally and morally, to try to avoid
harming each other.
The next task was to see what was meant by “reasonable care”. It was
understood that this expression fell well short of a guaranty of safety. The law did
not, and does not, demand the impossible, nor say that one person must always be
liable whenever he harms another, however indirectly and inadvertently, otherwise
business would be impossible.325
The judges’ general approach was the following:
“It is the duty of an employer in considering whether some precaution should
be taken against the foreseeable risk to weigh on the one hand the magnitude of
the risk, the likelihood of an accident happening, and the possible seriousness of
the consequences, and on the other hand the difficulty and expense and any other
disadvantages of taking the precaution.”326
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There are then a number of clearly identifiable factors which will determine
whether a consumer's claim should be successful.
8.4.3 The burden of proof
In circumstances not covered by specific products liability acts, an injured
party may be helped by a rule of evidence. If the circumstances of an accident
seem incapable of explanation on any ground, other than that of the defendant's
negligence, the judge will invoke the maxim res ipsa loquitur to reverse the burden
of proof and require the defendant to disprove negligence.327
In theory he should then be able to show he took all due care by supervision
of workers, and tests of products to avoid the risk, but in practice the fact of the
accident might be taken as conclusive proof that he had failed in his duty. 328
8.4.4 Safety of material
The producer of raw materials faces, immediately, the problem that many of
its products are inherently dangerous, and most, if not all, involve further hazards
in extraction and processing. In his capacity as employer the producer will have to
do his best to ensure that his employees observe certain precautions, and if not,
will be liable to them in damages.
If he sells the materials for others to use, he must ensure they are packed
as safely as reasonably practicable, and that the user has adequate information as
to their proper use. Sometimes, it is feasible and necessary to simply ban or
withdraw an exceptionally dangerous product from the market.329
327
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8.4.5 Safe design
From dangers created by the extraction or processing of materials, it is a
short way to those resulting from defective design or construction. The designer’s
objective has to be that of ensuring that materials are reasonably safe in the
circumstances of their likely use. They must not, in other words, give rise to
unnecessary risk of injury; specifically, those which the user cannot foresee and
guard against for himself. Common law asks, therefore, whether the designer or
producer knew or ought to have known of the likelihood of a product being used in
a particular way.
It is foreseeable, for example, that a defective car part might cause an
accident, and that the accident might involve passers-by, other car drivers, or
passengers.330 Brought thus involuntarily into contact with a product, there are still
users, and as such within the producer's duty of care.
The designer's or manufacturer's responsibility does not, of course, extend
to any and every conceivable form of misuse.331
8.4.6 Research
The manufacturer is obliged to keep up to date through conducting
continuous research into safety aspects of his products; in particular to seek, and
respond to, information from users as to operating hazardous side effects of
medication, etc. This can mean to establish feedback systems, and keep records
330
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of research findings, to later on show he took the necessary precautions to avoid
charges of negligence. On the other hand, the manufacturer is entitled to rely on
common knowledge within the industry.332
As seen in the Bayer's Lipobay case, in 2001, the manufacturer's duty is
particularly stringent in relation to new drugs. Even a drug being allowed to be sold
freely in the markets cannot eliminate the possibility of some totally unlooked for, or
delayed reaction causing serious injury.333
8.4.7 New safety devices
In the course of research, a manufacturer might find a way of making his
product safer than it has been in the past. Some scholars suggest that, if the
product was reasonably safe when first put on the market, there can be no
continuing duty to recall and update. Inevitably, the older the product, the greater
the danger attached to its use. Exceptional cases might arise where, depending on
the extent of the danger, a recall or a renovation programme might conceivably be
both feasible and necessary.334
8.4.8 New hazards
Research or other subsequent events may reveal or confirm previously
unexpected or insufficiently appreciated dangers. In such a case, the necessary
precautions, warnings to individuals, repairs, alterations or recalls, have to be
undertaken as soon as reasonably practicable.335
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8.4.9 Recalls
The manufacturer who recalls his goods, or modifies, or even withdraws
them, does not thereby admit liability for them. He might, for example, have been
prompted to take remedial action by some unforeseeable accident for which he
would not be liable, and his action might serve only to downplay his anxiety to
ensure that no such accident should happen again.336
The motor industry, and the pharmaceutical industry, have specified in
codes of practice in which cases a withdrawal of products is necessary. This is the
case when serious side effects of drugs, or a reasonably number of faulty vehicles,
occur.337
8.4.10 Obvious dangers
A fault can very hardly be seen, in the questions of liability or injury, caused
by dangers which are, or ought to be, obvious to the user. Of course, there must be
a point at which a risk is so obvious, that there can be no ground for complaint, as
when one hits one's thumb with a hammer, or cuts oneself when shaving. These
products were fit for their normal purposes, and without any risk other than those
plainly inherent in their use. It is different when a machine is one in which its design
disregards the basic safety principles.338
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8.4.11 Durability
Nobody expects manufacturers to produce gear which will never wear out,
nor suffer from the consequences of wear and tear. What matters is, whether the
goods were reasonably safe when first sold, and used. Passage of time, and the
possibility or proof of intermediate handling, may suggest that the fault could not be
that of the manufacturer. As with other claims, American courts –contrary to
European courts– take a rather more rigorous view, and assume fault upon the
manufacturer in the absence of compelling evidence to the contrary. 339
8.4.12 Packaging
Design liabilities extend to the safety of packaging, e.g., provision of
containers which do not break, or leak, or open too easily, particularly when they
may be harmful to children, or others ignorant of their contents. If packaging is
undertaken by a third party, such as a distributor, and not by the manufacturer, the
latter may still be liable for negligence if he fails to take care in selecting a
reputable contractor, and giving him the information and specifications necessary
to enable him to do the job safely.340
Common law duties are reinforced by stringent obligations by the criminal
law, especially concerning the carriage of dangerous goods by road and rail.341
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8.4.13 Advice and warning
The kind of information a manufacturer must give, varies with a product. It
may be necessary to specify details, the various hazards, and precautions as to
warnings against heat and light on aerosol tins, or it may be a simple matter of
marking ‘on’ and ‘off’ an electronic device. Different levels of information may be
necessary for different purposes, and different classes of users.
Where the safety or suitability of a product is likely to be decided by a third
party before it reaches the end user, the information given by the manufacturer
must be appropriate to the needs of the third party rather than the user. So, for
example, doctors must be given very detailed information about possible adverse
reactions to drugs before they can prescribe them.342
Another instance of the need to warn intermediaries is in connection with
contracts of carriage. It would very clearly be negligence, as well as breach of
contract, to fail to inform a carrier of the potential dangers of the goods in question.
When products are intended to reach end users directly, the manufacturer
must be particularly careful to ensure that any necessary advice, or warning, is
clear, obvious and unambiguous. If at all possible, it should be inscribed on, or
attached to, the products.
There is always the possibility that information accompanying, but separate
from the products,343 will not reach the user, or will quickly be forgotten or lost. In
some circumstances it might even be possible, and desirable, to overcome risks of
indifference or ignorance by sending out periodic reminders to known users.

342

A notable Canadian example of this ‘learned intermediary’ rule is Dow vs. Hollis (1996) 129 DLR (4 ) 609.

343

Such as safety manuals.

th

144

Instructions as to use must also warn adequately of the dangers of foreseeable
misuse.344
If suitable instructions are duly given, the user has only their own self to
blame if he fails to observe them. Contributory negligence by a user, or conduct,
which seems to amount to consent to run risk, may well defeat the user's claim
against the manufacturer. This result of disregarding advice, or warning notices,
must in no way be confused with the effect of the manufacturer's notices expressly
excluding liability if anything goes wrong. Those very common exclusion clauses
are overall rigorously controlled by unfair contract terms acts around the world.345
8.4.14 Vicarious liability
Employers are held liable under this rule to persons injured by the
employees' wrongful acts, if committed in the course of their employment. The
employee's act or omission in the course of his or her employment, if it is a
wrongful way, for example, is a disobedient or careless way of doing what the
employee was supposed to do. The injured party's task is, therefore, to prove
negligence against an employee, not the employer.
The fact that the employer might have been quite unable to prevent the
accident, does not, in any way, reduce his liability. Two main arguments are
advanced to justify the rule. First, the employer is in control of the operation, and
so should take responsibility for the outcome. Second, if the careless employee
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alone were reliable, he or she would not usually have the resources to compensate
the injured party who would thus go without redress.346
Judges generally accept that, if a plaintiff can show that he was injured by
the product, and that the nature of the injury is such that there must have been
negligence somewhere within the employer’s enterprise, he need not lay his finger
on the exact person that was responsible within all the chain. It follows that
vicarious liability claims are almost impossible for an employer to refute, and
represent a form of strict liability.347
8.4.15 Subcontractors
In cases where an accident is caused by defective parts supplied by a
subcontractor, as distinct from the manufacturer's own employee, the manufacturer
that incorporated that part in his own product, will not be held vicariously to
blame.348 The manufacturer might still be liable for breach of his own personal duty
of care if he fails to select a reputable subcontractor, provide him with all necessary
specifications, and test, or sample the parts supplied.349
While the liability of the subcontractor himself might not be in doubt, the
problem from the plaintiff's point of view (if suing in tort) is first, that of finding
whether a subcontractor was involved in the production process, and second, the
danger of incurring liability for cost for suing the wrong party.
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8.4.16 Distributors' liabilities
It is always possible that, someone else apart from the manufacturer, in the
chain of distribution, might be guilty of negligence. If the manufacturer also has
been negligent, then the burden will be shared between them in whatever
proportion they think is just, or each may be held fully liable, and left to recover
what he can recover from the other.
Alternatively the manufacturer may, for one reason or another, be relieved of
all reliability, and the whole burden imposed upon the retailer, installer, repairer,
inspector, certifier, distributor or importer, as the case may be, who has failed to
take reasonable care.
In Goldsworthy vs. Catalina Agencies, in 1983, a Canadian court held both a
cycle manufacturer, and a retailer, liable for an accident (one, for making cycles
without locking the washers to hold the front wheel axle to the fork, and the other,
for assembling the machine without washers, and failing to warn of their
absence.)350
This case illustrates in passing the particularly heavy duty of care of retailers
supplying potentially dangerous goods351 to children, and uninformed consumers.
Conversely, if there were no reason to expect any danger, there would be no
reason for the retailer to make tests or inquiries, and so no liability arises for
accidents which might otherwise have been avoided.
Common law rulings are in accordance with the new European products
liability revisions, by stressing the liabilities of others than the manufacturer. In
Goodchild vs. Vaclight, in 1965, the importers of a not properly guarded or isolated
350
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fan with ‘on’ and ‘off’ signs that were written in German, were held liable. The
consumer suffered a severe electric shock while using the machine. The seller
could not be traced, and suing the German manufacturer would have been
extremely expensive and speculative. The only remaining possibility was the
importer. The difficulty here is that a person who is merely an importer for another
one's goods is (on the face of it) unlikely to be responsible for their safety.
The judge, however, ruled:
“The defendants were more than mere distributors. They bought about
40,000 machines over five years from the German manufacturer, having at the
start stripped and tested one, and they serviced them. The defendant's name was
prominently displayed on the machine, and they gave a guaranty card, and an
instruction booklet with their address.”352
In effect the importers passed the goods off as their own, and were certainly
in a position to appreciate the strengths and weaknesses of the product. They were
held liable as if they were the manufacturers because they should have warned
against the inherent dangers of the machine, and clearly marked the switch
positions that insulated the fan.
8.4.17 Damages
So far as possible, the object of an award of damages is to compensate the
plaintiff for the extent of his loss, and to put him back, at least in financial terms,
where he was before the accident. In practice, this objective is rarely, if ever,
achieved.
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In the first place the law cannot cover for all losses, but only for those which
are the most direct and foreseeable consequences of injury, such as loss of
earnings. Sums awarded for personal injuries can never be more than tokens. The
judge can decide what is appropriate, reaching his conclusion by reference to
awards in comparable cases.
Awards may be reduced in accordance with considerations that a plaintiff
was partly responsible for his or her own injury. Careless, or reckless, or improper
use of goods, disregard of safety instructions etc., may lead to very substantial
deductions, perhaps amounting to as much as a 100% of the award. 353
Most negligence cases involve physical injury and/or damage to property. 354
As a general rule, no claim can be made for negligence causing pure economic
loss, i.e. financial loss, which does not arise from physical injury or damage to
property. So, for example, loss of profit suffered by a business by defective
machinery cannot be recovered from the manufacturer, unless bought directly from
him, even though it is his fault the machinery does not work.
Such claims are seen as matters for contract law revisions to be resolved by
the buyer's claim against the seller. If the seller is insolvent, the buyer is left without
redress. There is one exception to the general rule. It arises when financial losses
caused by negligent advice, or information given in circumstances where the
advisor knows the recipient depends on the advice being carefully followed, and
will suffer loss if it is not.355
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8.4.18 Significance of lawsuits in claims practice
According to the prevailing claims-handling practice in Europe, most product
liability claims are settled without the initiation of a lawsuit. Compared to the
situation in the U.S., product liability court decisions are relatively rare, and the few
decisions available form factual, but no legal precedence (except in the U.K.), as
well as a guideline for out of court product liability claims handling. Once a court
decision has been handed down for a certain type of product, normally no further
lawsuits are initiated. Instead, similar product liability claims are settled out of court
by insurance companies.
The frequency of product liability lawsuits is consequently much lower than
in the U.S. Insurance coverage litigation is even rarer. European insurance
companies tend to settle coverage issues out of court whenever possible, and
European policy holders normally try to reach a negotiated settlement before they
sue their insurer.
8.4.19 Evidence proceedings
The reluctance of claimants in most European countries to initiate product
liability court proceedings may partly be rooted in the less aggressive evidence
taking possibility available, as compared to the U.S. legal system. No European
country, for example, permits the extensive pre-trial discovery rights known, and
usually allowed before American courts. Less aggressive discovery means that
less evidence, particularly from defendants' records, is available to plaintiffs to
support their cases; this probably results in comparatively less eagerness by
European plaintiffs to pursue lawsuits.
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Normally, European courts judge direct, prompt, and guide the evidence
proceedings themselves without leaving much discretion to the parties. The
national law of some countries allows parties to selectively provide documentary
evidence to the court.
In some European countries, the court may select a neutral expert to assist
the court on technical issues; in Italy, for example, if it appears that the product
was defective, the court can order the defendant to advance the cost of the
technical expert.
In product liability cases, crucial evidence often just focuses on the court
ordered, technical expert's written report about the product. This is the foundation
on which the court will then base its decision, unless the parties actually succeed in
raising strong objections.
Opinions provided by other experts retained by either party are of lesser
force than the court ordered expert's opinion. Oral depositions of expert witnesses,
and cross examinations during hearings occur much more infrequently before
European courts than before US courts.
In international product liability cases, the evidence proceedings are subject
to international conventions (mainly the Hague Convention of 1970) on the taking
of evidence abroad in civil or commercial matter, which has been ratified by,
amongst other countries, France, Germany, Italy, Spain, Sweden, Switzerland, and
the U.K., as well as by the U.S.A.
This convention provides for judicial assistance in proceedings to obtain
evidence outside the forum country. Signatory countries to the Hague Convention
must comply with requests from the court of another country to obtain evidence for

151

it, and must also submit to the taking of evidence by a duly authorized person,
usually without the direct intervention of the court.

8.4.20 Attorney's system and costs
The American product liability seems very much influenced by the role of
plaintiff trial lawyers, the contingency fees system, and the fact that, most often the
defendant bears his costs, even if he prevails in the case. Nothing similar is known
in any European country.
A specialized class of plaintiff lawyers comparable to the situation of the US
does not exist in Europe. Soliciting product liability cases or aggressively
advertising attorney services does not comply with ethical bar standards in most
European countries. Contingency fees are generally prohibited in Europe on ethical
grounds.
Another decisive distinction from the American system is the ‘loser paysprinciple’. This final cost bearing concept makes the losing party bear the court
fees, and reimburse the prevailing party for its expenses, such as attorney's fees,
cost for technical experts, etc. Costs and fees are usually apportioned if one party
does not prevail on all the issues.
Even though the cost level in European product liability cases, on average,
is considerably lower than in the U.S., and does often not exceed 10% of the
indemnity, the risk of being held liable prevents many claimants from pursuing
uncertain lawsuits, and is often a strong incentive for reasonable, negotiated
settlements.
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Accordingly, in some European countries, less than 5% of all product liability
claims and insurance coverage disputes actually reach the courts.
8.5 Conclusion
Product liability claims in Europe present a much simpler, and more uniform,
appearance than in the U.S. While product liability law varies in some respects
from country to country, the harmonising effect of the EU Directive 85/374/EEC on
liability for defective products has established, or is the model for, a basic, common
level product liability law in almost all European countries.
The general European judicial goal of consistence in damage awards, and
the generally more settlement-oriented, less-litigious European atmosphere, are a
refreshing change from the attitude prevalent in the U.S., and hopefully, represent
a direction in which the U.S. legal system could move in the future.356

9. How to deal with litigation, and how to prevent product
liability issues.

Corporations and other businesses must fully understand the legal aspects
of product liability in the U.S., and must find in-house ways to ensure their own
future. They will have to institute effective programs and safeguards to avoid future
legal actions, and possible losses.
A so-called product liability litigation management is just as important as
total quality management, continuous improvement (Kaizen), lean management,
improved efficiency, or any other performance increasing schedules. These new
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efforts will significantly increase the safety and reliability of a company's products
as well. Putting into place such proper procedures and practices which will help the
company gain a new level of awareness and education, and creating, if needed,
their own product liability teams and experts to help them stay clear of any future
problems.

9.1 Optimise your contractual agreements
9.1.1 General aspects
Manufacturers need to be cognizant of the exact wording of contractual
agreements and product specifications handed by them to the customer. Very
often, strong customers, in addition to requiring indemnification, may require
subrogation for any legal fees incurred by product liability claims. Every
manufacturer or supplier has to be aware of what is demanded in the customer's
terms of trade, the so-called fine print documents and product specifications.
The same is true for company purchases. Most companies expect to be
indemnified by their suppliers in the event of a product liability lawsuit, and look for
subrogation in the event of an insurance claim. They should never rely on
suppliers' goodwill, but expressly state these demands in their purchase orders.357
Another element that most companies and purchasing departments do not
consider enough is whether their suppliers and subcontractors have liability
insurance prior to being selected. The existence of a product liability insurance
should be a top qualification criteria, although ensuring that the levels of insurance

357

Kahn-Freund, Rec. Des Cours 124 (1968 II) 44.

154

are adequate for the line of business, and that the own company is listed as an
additional insured on the suppliers policy, thus securing indemnification.358
9.1.2 Contract reviews
In international sales, thousands of routine business documents develop into
contracts every day. Thousands of work instructions, terms of trade, and
specifications, are automatically integrated and never looked at by corporate legal
councils. This often leads to unintentional liabilities.
Great benefits can be gained through integrating the theory in practice of
preventive law with quality and risk management. An integrated approach to
contract reviews leads to streamline procedures, consistency of approach, and
improved awareness, analysis and management of risks.
International sales contracts and contracting procedures are too varied and
too important to be left solely to in-house or external lawyers. Quality systems can
be used to improve the legal quality of, for example, export documents with a
special focus on how contract reviews can be used as a preventive tool.359
The quality management, and quality insurance vocabulary standard in ISO,
defines contract review as systematic activities carried out by the supplier before
signing the contract to ensure that requirements for quality are adequately defined,
free from ambiguity, documented, and can be realized by the supplier. According to
Clause 7.2.2 of the new ISO 9001:2000 standard, the organization shall review the
identified customer requirements together with additional requirements determined
by the organization. The review shall be conducted prior to the commitment to
supply a product to a costumer, and shall insure that:
358
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-

product requirements are defined,

-

where the customer provides no documented statement of requirement, the
customer requirements are confirmed before acceptance,
contract or order requirements deferring from those previously expressed

-

are resolved,
the organization has the ability to meet defined requirements.

-

The results of the review, and subsequent follower by action, shall be recorded.
Where product requirements are changed, the organization shall ensure that
relevant documentation is amended. The organization shall further ensure that
relevant personnel are made aware of the changed requirements.360
As referred to in the relevant ISO standards, contract review relates to sales
and aims to ensure that the supplier understands, and is capable of meeting the
customer's requirements. Contract review is the responsibility of the supplier in a
sale transaction.
Purchasing documents, such as contracts between the supplier and its
subcontractors, on the other hand, are governed by the ISO 9001:2000 Clause 7.4
(purchasing). In the Clause 7.2, contract review activities are not provided for
under that name. However, in accordance with ISO 9001:2000 7.4.2, the supplier
shall review, and approve, purchasing documents for adequacy of the specified
requirements prior to release.
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For the subcontractor, the same situation is a sales situation361 and the subsupplier's quality system would refer to the relevant contract review procedures.
Clearly, such provisions create sufficient cause for all parties to consider carrying
contract reviews out jointly.
Two definitions which aid in the interpretation of the intended scope of a
contract review are included in Section 3 of the ISO standard:
Tender: Offer made by a supplier in response to an invitation to satisfy the
contract award to provide product.
Contract: Agreed requirements between a supplier and a customer transmitted
by any means.362
These definitions take into account informal (so-called camouflaged) contracts
and verbal orders. Contract review has been understood by many to be a postcontract activity related to formal written contracts only. Quite often supply
contracts for machinery are made through a chain of documents, none of which
bears the heading contract. To believe that a contract is always a piece of paper is
a dangerous erroneous belief.
From a pragmatic corporate lawyer's point of view, there are three kinds of
contracts:
-

specifically negotiated contracts,

-

standard form contracts formed through offer and acceptance, quotation,
tender, or bit, followed by a purchase order, or followed by order
acknowledgement or confirmation,363
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-

informal deals which are contracts made by in an informal way, for example,
through telephone conversation or a simple exchange of letters.364

Business practice experience shows that standard form contracts and informal
deals are the most frequent cases, and are often misunderstood by business
people as non-contractual events. An understanding of the scope of delivery, price,
and schedule may be reached in general terms, while other contractual matters
dealing with issues such as safety, failure, liability, and insurance may be
perceived as cumbersome.
When this happens, contractual review may be forgotten, and contracts will not
be used as planning towards to proactively guide the success of a transaction.
Unfortunately, the opportunities offered by contracts to effectively control one’s
business future and risk exposure, will be lost as well.
Whether and when a contract is formed, is often difficult to recognize. In
addition, it may be difficult to determine what was agreed. In international sales
and purchases, the answer may be completely different from what either party
originally intended.
How does a supplier ensure that it has the capability to meet the requirements,
if the requirements are not clearly expressed but only implied by a law that neither
party was aware of, when they entered into the deal?
If the contract is not specific, and crucial issues remain unaddressed, it is not
clear who will be held responsible for what, and the parties will face unforeseen
complications and negative surprises as a consequence of this contractual
363
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gambling. The answers given by gap-filling laws are, most of the times,
unsatisfactory for both parties.
A contract review may help prevent such complications, and can secure a
proactive course of action where contracts can be used as tools for planning as
well as for project, quality, and risk management. A contract for the supply of
machinery typically contains technical, commercial, and legal information. All three
parts are essential elements of the whole.
It is crucial that all three areas are mutually shared, understood, and accurately
documented. If the specifications and contractual documents are carefully
prepared, even in those not directly involved in the negotiations, it can be verified
what was agreed upon.
It is important for the purchasing function, project management, and others to
know about the commitments of the selling function, and vice versa. 365
Liability mine fields are, for example: ambiguous specifications, side
investigation clauses, warranties, liquidated damages, indemnities, disclaimers and
overlooked choice of law – or jurisdiction provisions. These types of problematic
areas should be recognised at an early stage.
Document procedures for contract review can make appropriate personnel
aware of the possible dangers related to such clauses, to ensure early action is
taken. Risk management provides reminders to keep personnel of the do’s and
don'ts, such as inadvertently created warranties, and the necessity of either
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modifying or eliminating unclear terms in promotional materials and contracting
documents.366
From a preventive law, and risk management point of view, it is crucial that the
supplier and the purchaser arrive at contract requirements which are adequately
defined and documented, and the supplier must examine its capabilities and
resources before it commits itself to the customer.
The basic function of a contract is to facilitate successful business transactions,
and the fair allocation of risks between the contracting parties. Meeting contractual
requirements includes complying not only with technical specifications, but also
with delivery and other terms, as well as after-sales commitments, all documented
accurately.
Manuals, document procedures, work instructions, and forms, are typical quality
system documents. Checklists, forms, and work instructions can be prepared for
management and lay personnel to guide them safely through the contracting
process, by making clear where responsibility for various issues lies, what
documents matters are to be reviewed at what stage, and how exhaustive the
review should be.367
Contractual opportunities, and potential problems, can be detected early
enough to take proactive action. Instructions are further needed for amendments to
contracts, and also for records of contract reviews.
Areas to be covered by the checklist, forms, and work instructions, and the
degree of detail will vary depending on the line of business, the economics, the
366
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uses and conditions of use of the machinery, the complexity of the transaction, and
the standards, and safety requirements involved.
Depending on company policy, instructions may be included for warranties, with
appropriate reminders, and recommended courses of action in respect of liability
for defects, implied terms, and other matters based on gap-filling laws. A list of
“must address” issues may also be provided as well as questions to ask to ensure
that the scope is clearly defined, and the requirements are adequately
documented.
Contract review checklists can include recommendations as to applicable
forms, and general conditions, and “must have” provisions, such as those securing
acceptable exposure to risk, and limits of liability in accordance with the applicable
law and company policy.368
Contracts, even camouflaged contracts, must be recognized and reviewed as
much for what they do not say, as for what they do say. Problems in liabilities often
arise, not from a breach of a specific contractual provision, but from breach of an
implied obligation or liability. Through contract reviews, efficient use of order
confirmations, and a consistent approach to the battle of forms can be secured.
Sales – or purchasing people, engineers, quality or risk management, and
lawyers should do their contract reviews in form of a team discussion. The goals of
this preventive law risk management lies in the hands of all, and involves lawyers
as well as management and employees in the process. In the current ISO
9001:2000 series of standards, contract review is clearly a pre-contract activity
looking to future events, thus integrating the whole organization.
368

Ensthaler, J. in NJW 1994, p. 817-823.

161

The best contract review checklists, and optimal contracts, are co-created by a
team of future users, with comments by respective experts from the legal, quality,
and risk management points of view. This does not require major investment, and
is a significant step to continuous improvement in the day to day operation of a
company containing a valuable training element as well.
Preventive contract review procedures ensure early detection and prevention of
problems. Business to business contract makers can reach, on this basis,
predictable outcomes and minimized negative surprises, such as shock product
liability claims.369

9.2 The challenge of Total Quality Management (TQM)
In the 1990’s, Total Quality Management was endorsed worldwide by
corporations, associations, and every other type of organization affiliated with the
business world. Prior to the 1990’s, sales and production volume took precedent
over product quality, ending up with many bitter legal battles and product liability
lawsuits.
Companies slowly began to recognize the demand for, and the importance
of selling high quality products eventually triggering the Total Quality Management
effort. The European Community developed the ISO 9000 standard for quality
programs, and the United States followed with standard programs of its own. This
corporate acceptance of quality, and especially the focus on total quality
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management, began to lead to the demise of many quality positions within many
types of industry.370
During all this focus on improved quality, the whole area of product liability,
and the numerous lawsuits involved, had grown out of control in the United States.
Numerous manufacturing corporations went out of business because of the impact
of multiple product liability lawsuits, even with a certifiable quality programme in
place.
This was a result of an effort that ensured that the products produced
complied with every specification, but no one thought to challenge the specification
itself. In addition to that, customers misused and abused the products, and held the
manufacturer responsible. The highly lucrative nature of product liability lawsuits
meant business for a certain type of aggressive lawyers.
Product liability lawsuits continued to place financial burdens on
corporations, and were reflected in either the insurance premiums, or the money
reserved for frivolous lawsuits as an outcome of the risk potential new and
innovative products suddenly had.371
Product liability prevention shed a totally new light on quality programs. As
manufacturers successfully learned to track quality costs, losses due to scrap,
reverse, warranty, and other areas of failure, they at first neglected to tract other
key financial line items, such as insurance or liability costs. As the litigious nature
of society grew, and personal injury awards, as well as punitive damages
continued to grow to never before seen heights, it became a real necessity for
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corporations to focus on product liability prevention, and incorporate it into their
quality programme and effort.372

9.3

How to install a corporate product liability team
9.3.1 Overview

Legal departments of companies, or external legal counsels, get involved in
the design and manufacture of new products, or other day to day management in
product issues. Very rarely, the legal counsel is a natural product liability expert. It
is not to be underestimated that, a need for an in-house product liability expert as a
constant driver to keep the quality program on track is existent.
The carefully selected and trained individual will be directly involved in any
future product liability incident that evolves, as well as play a key role in litigation
management and to represent the company in trial. He or she will be selected from
the current management staff and will assume these responsibilities in addition to
those already held.373
However, the in-house product liability expert must be someone who is on
the executive staff, as opposed to a middle management individual or engineer.
The expert must report to the president, or the highest position within the
corporation, and not just to a staff member. Not reporting to the CEO will give the
in-house expert a difficult time in pressing other staff management to rigorously
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change the ways of their departments, as well as to incorporate a great number of
other improvements.
The in-house product liability expert must have expert knowledge of the
technical product. A mere promoter of time, work, and customer satisfaction, or a
conductor or training sessions will not suffice. The in-house expert – besides
having in-depth technical knowledge – also needs to be someone the rest of the
management team will listen to and respect.
The individual must also serve as consultant and educator to the rest of the
organization. Engineers may have questions pertaining to the need of design or
warning labels or operating manuals, marketing may have questions regarding
language in product brochures, sales may have questions regarding customer
contractual demands, and reliability engineers may have questions regarding
testing results.
To become the centre around all aspects of the product liability field, the
product liability expert will need to conduct in-house seminars for the benefit of all
the employees at all levels. Well understood presentations and lead seminars, as
well as the ability to listen to others, are crucial character traits for a successful
product liability expert.374
Although the position is not being proposed as a full time role, it can demand
periodic full time attention. For instance, if the company is involved in litigation, the
plaintiff at some point will submit to the defendant the set of interrogatories along
with a request for documents in the U.S. The defendant company and its in-house
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expert will have twenty days to respond to all the interrogatory questions as well as
to supply all the documents which will be demanded.
Complying with such requests takes a lot of time, especially when it involves
searching for the numerous documents and records demanded. Usually a product
liability incident involves a product that was made years earlier. The in-house
product liability expert (in order to comply with the court time line) will need to drop
everything else and begin to address the demand full time.375
Moreover, if a case actually goes to trial in another state, it will require that
the in-house expert stay there for a number of weeks, testifying on behalf of the
company, and being present for the duration of the trial.
The selected in-house product liability expert (very often the patent lawyer
being acquainted with legal and technical issues) needs to pursue training on the
subject of product liability prevention. In the U.S., quality seminars are offered by
the American Society for Quality and their product safety and liability prevention
interest group, the Defence Research Institute in Chicago, and their manufacturer's
risks prevention specialised litigation group, or diverse university institutes
specialising in the matter.
Although the Defence Research Institute is basically the Defence Attorney
Association, many corporate executives and risk managers as well as nonmembers attend their conferences and seminars.376
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9.3.2 The product liability team around the in-house expert
Every product liability incident or actual litigation needs not only an expert team
to tackle actual problems; in addition, there are going to be numerous new internal
programs and safeguards that are going to be designed and implemented as a
result of the litigation. The team should consist of up to five members with the
focus on a long term work relationship. In single planned, as well as multi-planned
operations, potential candidates for the in-force set team could be:
1. the head of quality management: product liability is closely related to the
quality system and a product liability incident is logically the ultimate quality
failure of a product;
2. the risk manager: in most cases the risk manager will already have filled
the role of the in-house product liability expert;
3. the head of technology: when a company first learns of a technical failure
of its product in the field, this individual has the most in-depth technical
knowledge of the product's abilities as well as those of the component parts,
especially in the area of electrical or electronic products. In addition, the
individual can become a well-trained expert witness in a trial environment;
4. the head of engineering: engineering is commonly the first department
ever involved in the product liability prevention effort, although typically from
the product perspective as it relates to design, labels or other product
safeguards;
5. the head of finance: whether the company carries liability insurance or is
self-insured, the head of finance will normally control the expenses and
typically serve as the main contact with the insurance carrier.
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One of the first objectives the corporate team should undertake is to help the
corporation develop a “product liability policy statement”. When signed by the CEO
and incorporated into the overall quality policy statement, these measures then
become policy and are administered and driven by the corporate product liability
team.377
In regular monthly confidential routine meetings, the team should discuss any
new incidents or cases that have sufficed, update on existing cases, and tackle
programs that need to be initiated to improve on product safety, as well as discuss
any training or awareness sessions with staff that are planned.
From time to time, and in serious cases,378 they should consult specialized
external attorneys. The CEO should give the team the responsibility of putting into
place any actions necessary to help prevent the possibilities of future product
liability, and make sure that these proposed actions are not challenged by anyone
in the company.
A product liability policy statement could read as follows:
“The company is committed to ensuring that the products it designs,
engineers, and manufactures will be safe and reliable for the customers and the
end-user in the application that the product was intended. This policy statement is
issued as part of the overall quality program and the objective will be accomplished
through the following means:
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All newly designed and manufactured products will be reviewed by the
product safety and reliability review board to ensure that they are safe and
reliable, and will function as required in the intended application.



All newly designed products will be reviewed to ensure that the company as
a manufacturer, or any outside subcontractor that was selected, has the
ability and provisions in place to produce the product in a consistent
manner.



The company will ensure that: products, their components, materials, and
processes receive the necessary testing prior to their use in production.



The company will concentrate its design and engineering process on
designing out potential risks and hazards, and making adequate provision
for warnings and instructions concerning any other residual hazards, as well
as warning against any reasonably foreseeable misuse of the product.



The company will ensure through routine testing and inspection during the
course of manufacturing that the products being produced conform to the
standards, specifications, and performance factors that apply.



The company will maintain records that prove that the above safeguards
were properly addressed, and retain these records for a reasonable period.



The policy statement will serve as the company's guideline in insuring safety
and reliability for the products it manufactures, and will be incorporated into
the appropriated procedures of its quality system. Compliance to these
statements and guidelines will be the responsibility of every employee of the
company’s organization.
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Assistance in the interpretation and application of these policy statements and
guidelines will be given by the corporate product liability team.”379
The statement as a whole will be signed by the in-house product liability expert
as the team manager and the president of the company.380

9.4 Reliability testing and design reviews
9.4.1 Overview
A critical step in the new product design process, especially as it relates to
assuring quality and product reliability, is product testing. Manufacturers need to
thoroughly assure their products will live up to customer expectations as well as
withstanding probable misuse. The producing company needs to be in a position to
state in courts that they made every practical effort to ensure the safety and
reliability of the product.
Reliability tests come in at least four phases:


component reliability verification;



prototype design validation;



field tests;



routine daily production tests.381

The routine, every day, inspection and reliability tests performed on, or off, the
assembly lines, help ensure the consistency of the products being produced. Daily
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statistical sampling through laboratory, or controlled environment reliability tests
are conducted to push the products to its extreme in many areas.382
The quality assurance departments also need to validate the reliability of
supplied components. No manufacturer of the end-product can afford the risks of
placing untested products in the market place, even having received the full
warranty by the supplier.
In contact to its customers, the manufacturer would be still be liable in a court
case if damages have been caused by a supplier's component part. An adequate
testing routine should prove that the products, or its components, will live up to
expected applications, as well as complying with any standards set by the industry
or regulatory agencies.
The organizations need never to forget the extreme parameters of what their
products are likely to be exposed to, in trying to establish procedures and
guidelines for testing products and materials, taking into account even handling
misuse and abuse, or other non-routine considerations.383
9.4.2 Reliability test reports
A major concern in the field of product liability is: the results attained, and
the report generated related to testing. If not handled properly, such reports could
have a devastating effect on the manufacturer, should the product ever be involved
in a product liability action.
Should there not be any test reports after a lawsuit has been filed, this would
certainly be viewed as negligence in court. Had there been adverse testing results,
382
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and no improvements made to the product, and the product was not re-tested and
proven successful, then the manufacturer did not react in a responsible manner,
and again, this would be viewed as negligence in court.
It is the core responsibility of the product liability review team to watch the
types of reports generated and how they are handled.384
Results generated by various reliability tests are needed in the evaluation of
potential risks, but the actual reports filed in the wrong way can be detrimental.
Personal opinions or speculative possibilities should never be contained in any
written document, unless some type of design improvement is going to be made.
Test reports and memos in the hands of a future plaintiff should be void of
words such as “defective”, “unsafe”, and “hazardous” when referring to the results
of a test or condition of a product, unless the design at that point was completely
revised. If the company identifies in a report or memo a potential problem with a
product design, and then elects to do nothing about it for no appreciable reason,
the report will serve during future litigation, and end up being read in the court
room and make its impression on the judge or the jury. 385
Equally important is the daily production testing. These could be receiving
inspection tests, in-process testing at various stages of production, or final
inspection tests which might take place just before the product is packaged or
shipped. All tests again will end up being recorded on some document or daily test
report. If anything goes wrong, the questions will then arise as to how the
manufacturer reacted and what the corrective course of action included.
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In a court case, the plaintiff's lawyers would ask if the product itself was
removed from production, or if investigations were launched to determine whether
there was a widespread component or design defect. An equally important
question is, whether the quality assurance department was notified of the defective
product after removing the defective unit from the line.
It is common nowadays to see customers dictate to suppliers the type of
reliability testing procedures they want to see the manufacturers carry out for the
products they plan to purchase. When manufacturers look at testing their products,
they should first determine whether a recognised test standard already exists
before developing a custom test programme.
If the reliability testing of a product comes into question in a court case, the
manufacturer will be in a better position to say they followed a recognized
standard, than to say they tested the product using their own procedure and test
criteria. Foreign manufacturers selling into the U.S. that are not aware of the
testing standards that are common in that country are well advised to look into MIL
standard tests or search the ASTM standards materials.386

9.5 Design reviews
9.5.1 Importance of the design reviews
The design review is the most important first step in a product's life cycle. It
is the less expensive time to propose a change to a product, and the most effective
and economical place to catch and address potential reliability, and liability
concerns. The design review is a technical critique of the product, its components,
386
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and the processes required to manufacture the product. Part of this review involves
a product safety review and hazard analysis.387

Generally four potential different design reviews are considered:
1. Introductory design review: It may be held when the company first
receives an order for a concept that was proposed by design, or is a
new product that was attained through the design process. The
objective would be to make everyone involved familiar with the new
product or concept. This would also launch the new product
introduction team. Recommendations of how the product should be
engineered should be made at this point.
2. Preliminary design review: This would be held once the
engineering drawings have been completed but prior to their release.
This may be the only review held in place of the other two. The
objective of this review would be for the representatives of key
engineering and production departments to review the proposed
drawings and specifications, ensure that the company has the
capabilities to build the product to the specifics, identify areas of
concern regarding quality, materials and design reliability, needed
instructions and labels, and any other aspect that could later come
back as insufficient.
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3. Final design review: This would be held after the drawings have
been released and the first sample unit produced in order to address
any problems that could not be identified earlier and to make any last
minute changes to the design and specifications necessary.
Production and final assembly would follow this review.
4. Post-production design review: This would be held after the product
was produced, and possibly shipped. It serves as an overview of the
entire product and process, and it will not have an impact on the
specific product that was just produced, it will only offer opportunities
for improvement on a re-run of a product.
Independent of how many reviews are considered, the product in
question has to be thoroughly analysed by the design review team.388

9.5.2 Design review considerations
In designing and evaluating a newly proposed product idea, the company
needs to give thought to the entire spectrum of probability of production, usability,
and ultimate reliability, as well as potential liability. Very often, a product is
designed to perform a specific function, or satisfy a required need, with other
limited considerations for what it might be subjected to, or how it might be used.
The design review team needs to consider whether they have a capability to
produce the product in compliance to the proposed specification now, and in the
future, in a consistent manner. Furthermore, they have to determine if the ultimate
customer is going to have problems using or servicing the product.
388
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The other aspect of every day usability, is that the end-user does not credit
the effort of service ability put into a design before handling. Everyday fixtures will
have to function in an uncomplicated and easy to understand way. Any other
approach makes a producing company prone to lawsuits.
As to the element of reliability, products are commonly designed to perform
in a reliable manner under optimum conditions. A manufacturer has to give equal
considerations to adverse or extreme conditions. All sorts of scenarios have to be
tested.
Lastly, the company has to explore the possible hazardous angles of the
design.389 All possibilities have to be considered whether the end-user can be
injured in any way during the use of the product or product design flaws lead to
property damage.390 If the proposed concept fails any of these criteria, it could
result in high defect rates, scrap, re-work, warranty problems, returns, and possible
recall. In addition, the company could face the threat of liability. 391
9.5.3 The design review team
The management team needs to assemble an effective design review team
that consists not only of the design, or product engineer. The quality department,
sales, reliability engineering, and manufacturing are natural parts of the team. All
present individuals should represent different areas of expertise, and offer unique
perspectives on the analysis of the design. The rolls and responsibilities for each
member of the design review team should be outlined so that all product reliability
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and process capability basis are covered. The design review is not just a new
product awareness session but a full technical review.392
As seen in the steps mentioned before, a significant contribution to the
quality system is the design review procedure. The whole quality procedure
concerning design review has to be written down, starting with a policy statement,
the scope of the review, a definition of terms, the review team's membership, the
procedure of introductory design review, the procedure of a preliminary design
review, the procedure for final design reviews, and finally, the procedure for postproduction design reviews.393
After an effective design review was hold, the product safety team has to
hold effective safety reviews or hazards analysis. This small team of three or four
individuals with high technical product knowledge needs to focus on all the aspects
of the product, as they relate to the possibilities of injuries and/or catastrophic
failure.
The different types of recognized methods for analyzing hazards include.
1.

The Preliminary Hazards Analysis (PHA), being an inductive method used to
identify, for all phases of life of a specified system or sub-system, the hazard
components, hazardous situations and hazardous events which could lead
to an accident. The method identifies the accident possibilities, and
qualitatively evaluates the degree of possible injury or damage to health.
Proposals for safety measures and the result of their application are then
given.
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2.

Failure Mode and Effects Analysis (FMEA), being an inductive method
where the main purpose is to evaluate the frequency and consequences of
component failure. When operating procedures, or operator error, are
significant, other methods might be more suitable.

3.

Methods organised for a systematic analysis of risks,394 being a complete
approach in ten steps,395 used to identify the hazards, the hazardous
situations, and the hazardous events. This is a very effective, but time
consuming and costly method.

4.

Fault Tree Analysis (FTA), being a deductive method carried out from an
event considered as unwanted, and enables the user of this method to find
the whole set of critical paths that lead to the unwanted event.

5.

The Delphi Technique, where a large circle of experts is questioned in
several steps, whereby the result of the previous step, together with
additional information is communicated to all participants.396

6.

The team needs to understand the different hazards analysis techniques,
and the standards that exist for warnings and instructions. Even when
shedding the detailed analysis as described above, the product safety team
should at least perform a review based on a product safety questionnaire
which pertains to their company’s product lines.397
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A product safety questionnaire consists of two parts, the first being a general
list of possible hazards for a team to be looking for,398 whereas the second part
would involve a critical analysis of the product where the team would ask and
discuss questions such as:


From all perspectives, is this a reasonable safe product for the intended
end-user?



What could an end-user do with a product that would carry a reasonably
foreseeable misuse?



What tasks would the end-user have to perform with a product that could
contain hazards?



Are safety devices absent from the design?



How could the product possibly lend itself to property damage?



What kind of warning labels or instructions should we be thinking about
including with this product?



How does it relate to state of the art in the industry?



Will this be expected to comply with any codes or regulations?



What could be some extreme applications for this product, climatic or
environmental?



What types of unique tests should we immediately undertake to ensure that
the product or its materials will prove to be reliable?



What similarities does this product have with others that may have
historically led to problems in the field?

398
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The more complete the checklists, and the better trained the members of the
team are, the easier a review can be completed.399
Design defects are, very often, a cause of a product liability lawsuit. Therefore,
documented design reviews, as well as documented product safety reviews or
hazards analysis, need to be maintained for future reference. They could be a
valuable piece of evidence to factually show that the company's risk reduction
teams made every effort to thoroughly evaluate the safety and reliability of its
products.400
Again, no reliability concern should be noted in the reports, with no mention of
corrective action or resolve. Would the safety team report state, for example, that
they felt the edges of a product were too sharp and could result in cutting the
hands of the end-user, but there would be no mention of any proposed corrective
action, a much later court case would result in the scenario that no one from the
manufacturer could remember what was done regarding the statement or concern.
The same is true if other safety or reliability improvements were proposed but
rejected for what will be viewed in retrospect as irresponsible reasons; here the
documented review could become a reliability.401 These types of documents are
most dangerous documents for anyone to discover at a later date. Future plaintiffs
are trying to discover documents like these, so the rule of thumb is not to write
anything on paper that the company would not mind some day read out in a court
room.
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Installing the review teams, and incorporating their efforts in the daily routine of
a company quality system, is not creating bureaucratic red tape, but a safeguard
for the company's future. The world's economy exists in a very litigious
environment, and products cannot be rushed into the market place without a
thorough critiquing from every technical perspective.402

9.6

Warnings and instructions
9.6.1 Overview

The largest cause of manufacturers' negligence is centred round
inadequate, or non-existent, warnings and instructions. In many situations, the
greatest amount of engineering effort goes into the actual design of the new
product, and the responsibility for addressing such things as warnings and
operating instructions is given to a lesser ranked individual.
Warnings do not generate sales but they do generate product liability
lawsuits. Product engineers can become so familiar with their own product lines,
the inherent dangers and elements of caution that they feel such information is
common knowledge among the end-users as well. The more products the
company creates, the more the warnings and instructions become somewhat
standardised, and the more potential there is for oversight.
Adding to this danger is that, many products that were once used by trained
members of certain trades or industries are now used by individuals with a fraction
of the knowledge or training. The level of expertise also becomes a problem when
it comes to writing product instructions.
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Most companies still determine that the logical individual to write an
instruction sheet or manual for a product would be one of the engineers or
technicians with the most technical knowledge of how the product works. They do
not take the much lower expertise horizon of their readers into account. It is the
end-user who is very often puzzled by the terminology and complex technical
descriptions in thick manuals.403
Thus, engineers and technical specialists are, in most cases, not the best
people for writing instruction manuals. The company should at least consider
having someone else be the final reviewer. It should be someone who is able to
translate technical into non-technical language, and a practical test should be
installed to show whether an average consumer can operate the product purely by
following the proposed instructions. It is absolutely vital that the instructions remain
basic, effective, and easy to follow, without taking knowledge for granted.
Courts generally rule as follows:
“If the manufacturer has greater knowledge than the average consumer
would likely possess regarding pertinent safety information for safe use of the
product, the manufacturer has a duty to pass that knowledge onto the consumer
through a warning. Generally, a duty to warn exists where there is unequal
knowledge, actual or constructive, and the defendant, possessed of such
knowledge knows or should know that harm might or could occur if no warning is
given.”404
Furthermore, manufacturers need to understand how to separate warnings
from instructions. Warnings and instructions are not necessarily the same. The
403

Boyl v. California Chemical Co., 221 F. Supp. 669, 676 n. 6.

404

Miller v. Dwornik, 149 III App. 3d 883, 501 N.E. 2d 160, 1986.

182

former call attention to danger; the latter prescribe procedures for efficient use of
product and for avoiding danger. A manufacturer might provide one and still be
liable for failing to provide the other, as where instructions fail to alert the user to
the danger they seek to avert, or where a warning alerts the user to peril, but does
not enable him to avoid it.
First, the manufacturer should address the instructions needed for the
operation and servicing of the product. Second, the manufacturer needs to identify
the critical elements, the end-user should be warned of in the handling and
operation of the product as well as where such warnings should be placed.
9.6.2 Legal guidelines
With the Uniform Safety Act of 1987, the phrase “what a reasonably prudent
person might do,” was endorsed as a standard for determining a manufacturer's
liability, as it pertained to potential negligence. A manufacturer normally would not
be held liable for failing to warn about a danger that would be considered open and
obvious.405
Many courts subscribe to the presumption that if an adequate warning had
been given, the user would have read, and heeded, such a warning. This is
referred to as the "read and heed assumption".406 With this argument, the plaintiff
is able to bypass causation by identifying that the actual defect was the lack of
adequate warning.
The origin of this presumption is found in Comment g of Section 402 A of the
second restatement of torts, stating:
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“Where warning is given, the seller may reasonably assume that it will be
read and heeded; and a product bearing such a warning, which is safe for use if it
is followed, is not in a defective condition, nor is it unreasonably dangerous.”
9.6.3 The end-user
Previous experience shows that it is easy for the manufacturer to lose touch
with reality and to overlook the level of common knowledge the average user of the
products may posses. Yet, when the company enters into serious product liability
litigation involving personal injury, and the manufacturer is accused of inadequate
warning, a major emphasis in this area is initiated in order to prevent potential
future incidents.
Determining the elements of caution and potential danger requires much
consideration and common sense. The so-called golden middle is hard to reach.
Manufacturers nowadays tend to rather attach more warning labels than necessary
to avoid future legal conflicts. This leads to sometimes off-putting or hilarious
scenarios, such as labels on plastic wrapping stating that the plastic wrapping is
not fit for human consumption, etc.
However, in many fields with standard wording exist, such as the black and
yellow “danger” labels on electrical equipment reading:
“High potential for electrical shocks. Misuse or abusive handling could result
in severe shock. Maintenance or repair should only be performed by an
experienced serviceman. Unit must be kept out of the reach of children. Do not
make a physical contact with any part of this display, without first disconnecting it
from its power source.”407
407
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Whenever a new incident happens, manufacturers might decide to expand
on the wording on the warning label. With such warnings of potential risks,
products cannot be deemed to be unreasonably dangerous for the market place.408
In attempting to balance a product's utility against its potential risk, a
company may find it helpful to use the seven factors of risk balancing:
1. The usefulness and desirability of the product – its utility to the user, and the
public as a whole.
2. The safety aspects of the product – the likelihood that it will cause injury and
the probable seriousness of the injury.
3. The availability of a substitute product which would meet the same need and
not be as unsafe.
4. The manufacturer's ability to eliminate the unsafe character of the product
without impairing its usefulness, or making it too expensive to maintain its
utility.
5. The user's ability to avoid danger by the exercise of care in the use of the
product.
6. The user's anticipated awareness of the dangers inherent in the product,
and their avoidability, because of general public knowledge of the obvious
condition of the product, or of the existence of suitable warnings or
instructions.
7. The feasibility on the part of the manufacturer, of spreading the loss by
setting the price of the product or carrying liability insurance.409
408
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When a product is marketed within a special trade or profession, and the
potential dangers are considered common knowledge within that trade or
profession, the manufacturer may have no duty to warn, even though the dangers
may not be known to an ordinary person.
But the manufacturer of a piece of equipment used in industry may still have a
duty to warn through the use of instructions about the potential dangers inherent in
the machine, even though the end-users may be considered experienced. Courts
show the tendency to go into a risk weighing process considering all aspects of the
individual case. These considerations have to be anticipated in the company when
decisions were made if and how to warn.410
9.6.4 How to develop warning labels
When developing warnings or warning labels, one must determine the best
way of presenting the information in a manner that will be noticed and understood
by the end-user.
Important guidelines for developing warning labels are contained in the
American National Standards Institute (ANSI) standards Z535.4. The ANSI said
that the 535.4 standard is the standard that provides specific guidelines for the
design of product safety signs and labels. Prior to approval of this standard in
1991, product manufacturers did not have a uniform national standard for
designing product warnings. Most manufacturers either developed their own
warning designs, borrowed the OSHA design for environmental and facility safety
signs, or purchased generic warnings from inventory based safety sign companies.
The result was a mix of product safety sign designs, colours, and messages.
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The ANSI said that the 535.4 standard was specifically developed to correct
this problem. It establishes definitions for a product safety sign's layout, content,
and colour. Its overall objective is to achieve a national uniform system for the
recognition of product related personal injury hazards.
The ANSI said that the 535.4 committee took almost 13 years to develop
this standard, engaging representatives from a wide range of industries. Its
passage and subsequent revisions represent nothing less than a breakthrough for
manufacturers, now presenting a single cohesive standard for the majority for
product warnings, including those for use of industrial equipment.
This standard is most important for the manufacturers for when complying
with the 535.4 standard, people will more easily recognize personal injury hazards
before they happen. This will result in a lower number of product related injuries
and deaths. In addition, the ANSI 535.4 standard gives manufacturers an officially
recognized state of the art benchmark for their product warnings.
Prior to this standard, any warning could easily be challenged in court as
inadequate. In recent years, lawsuits based on inadequate warnings have replaced
design defect cases to become the leading form of product liability lawsuit in the
United States. Compliance with the ANSI 535.4 standard helps strengthen the
company's liability defence.411
According to the ANSI 535.4 standard, a product safety sign must alert
persons to:

411
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the degree of hazard seriousness,



the consequence of involvement with a hazard,



how to avoid the hazard.

The main components of a warning label are the signal word, the colour, the
word messages, and the placement of the sign.
The signal word is the large word appearing in capital letters on a coloured
background at the top of a product safety sign. The ANSI 535.4 standard defines
three choices of the signal word: danger, warning, or caution. Each signal word,
and its corresponding background colour, communicates a different level of hazard
seriousness.412
1. “Danger” indicates an imminently hazardous situation which, if not avoided,
will result in death or serious injury. This signal word is to be limited to the
most extreme situations.
2. “Warning” indicates a potentially hazardous situation which, if not avoided,
could result in death or serious injury.
3. “Caution” indicates a potentially hazardous situation which, if not avoided,
may result in minor or moderate injury. It may also be used to alert against
unsafe practices.
All key words are used within exclamation marks in front of the sign.
There are two key decisions to make when choosing the appropriate signal
word for a product's hazards:

412
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1. How severe will the injury be if the safety sign is ignored?413 If it is serious
injury or death, then the choice of signal word is either danger or warning. If
the injury is minor or moderate, caution should be used.
2. What is the likelihood that the injury will occur if the safety sign's message is
ignored? Is it a ‘will’ or a ‘could’ situation? If the company has decided that
serious injury or death is the result of interaction with the hazard, and it will
occur if the safety sign is ignored, then the choice for the signal word is
danger. If the likelihood that the injury or death could happen then the signal
word choice should be warning.414
However, it is not a good choice to over-warn about the hazards by
inappropriate using the signal word danger, when warning or caution would be the
right choice. Over-warning dilutes the meaning of those safety signs which
correctly require danger for their signal word.415
A mistake to avoid is to under-warn about the hazard by inappropriately using
the signal word “caution” when “danger” or “warning” would have been the correct
choice. Strict liability would be the sure outcome.416
The signal word panel's coloured background combined with the signal word to
alert the user of the level of hazard seriousness. Each signal word has a specific
coloured background associated with its use. “Danger” appears in white letters on
a red background, “warning” appears in black letters on an orange background.
And “caution” appears in black letters on a yellow background.
413
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The use of a pictorial or symbol is optional, but is highly recommended that a
company incorporate them into their warnings. Any pictorial safety sign stands out
from mere wordings and communicates the safety message efficiently. 417 Most
importantly, for those users who are illiterate or do not speak the language of the
country, safety signs with only words are practically meaningless.
This factor is all the more significant as the population of the United States, for
example, continues to become more diverse. The ability of pictorials to
communicate across language barriers, combined with the attention getting speed
with which they convey hazard information, makes them indispensable to any new
warnings programme. Courts in the U.S. have a similar view on things.
The product safety sign's word message works together with a pictorial to
communicate the type of hazard, the consequence of interaction with the hazard,
and how to avoid the hazard.418
With regard to the placement of the warning label, the standard states that it
should: be distinctive of the product, be located in the immediate vicinity of the
hazard, readily visible so the viewer can recognize the hazard, and take
appropriate action, and be designed with the expected life of the product, and the
foreseeable environment in mind.
It should be recognized that the ANSI standards are a recommended guideline
for designing labels, but do not have the force of the law. They are much like the
underwriter's laboratory standards for construction, which is the recommended
standard for state of the art safety, but with no requirement for conformance.
417
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However, it is in the manufacturer’s best interests to demonstrate compliance to
the standards, or it will become a plaintiff's advantage to make a point of the noncompliance. Labels that comply with the ANSI standard can be purchased through
companies like Hazard Communication Systems.
A number of internationally used safety labels that are also in the market have
been designed to meet global market place requirements, and European
compliance directives.419
Out the of necessity to warn, there are a great number of over-warning and illconceived warnings around, such as a warning accompanying a clothes’ iron
saying: “Do not iron clothes on body,” or the label on a child's superman costume
reading: “Wearing this outfit does not enable you to fly”. Clearly, the common
knowledge of the consumer is underestimated in these examples.
9.6.5 The continuing duty to warn
In addition to the responsibilities a manufacturer has regarding the initial
duty to warn, he may bear a continuing duty to warn responsibility. As the
manufacturer gains more knowledge of the product and its potential hazards as
time goes by, some courts have imposed that the manufacturer has a responsibility
to share or communicate that knowledge with the purchasers or users of the
product. Such knowledge may be gained through additional testing or industry
studies which lead to an improvement in the state of the art.
The continuing duty to warn would still be based on what is considered
reasonable. Some factors are:

419

the nature and severity of the hazard,

Internationally eligible pictorials are today’s standard and governed by the ISO

191



the burden that it would impose on the manufacturer to locate the endusers,



the attention that one could expect from any type of reasonable notice,



the nature of the product, and amount, that may have been produced and
circulated.

However, in some states in the U.S., such as Massachusetts, the courts have
found it beyond reason and good judgement to hold a manufacturer responsible for
a duty, of from time to time warning updates of safety hazards on sold items.420
If a manufacturer does recognize the duty to warn, it can carry out this
responsibility in several fashions. The end-user could be contacted directly,
through mass mailings, through the use of notices in specific industry or specific
publications, every time communicating the newly learnt hazards and give specific
instructions.
It needs to be mentioned that this is all in addition to the responsibilities that a
manufacturer has regarding the laws and regulations imposed by the Consumer
Product Safety Commission. Generally, the law does not contemplate placing the
honourable duty on manufacturers to subsequently warn all foreseeable users of
products based on increased design or manufacturing expertise that was not
present at the time the product left its control.421
Determining the boundaries for the continuing duty to warn responsibility is not
a clear cut project. The best definition of responsibility is found in Section 10 of the
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Restatement (3rd) which advocated a post-sale duty limited to the following
circumstances:
1. One engaged in the business of selling or otherwise distributing products is
subject to liability for harm to persons or property caused by the seller's
failure to provide a warning after the time of sale or distribution of a product,
when a reasonable person in the seller's position would provide such a
warning.
2. A reasonable person in the seller's position would provide a warning after
the time of sale when:


the seller knows, or should reasonably know, that a product poses a
substantial risk of harm to persons or property; and



those to whom a warning might be provided can be identified and
may reasonably be assumed to be unaware to the risk of harm; and



a warning can be effectively communicated to, and acted upon, by
those to whom a warning might be provided; and



the risk of harm is sufficiently great to justify the burden of providing a
warning.

In the end, many courts may leave the final decision of whether a
manufacturer had a post-sale duty to warn up to the juries.

9.7 Records retention and document control
9.7.1 Overview
Records are a critical part of any quality system. Records are needed as
reference tools to verify conformance to specifications, serve as historic record of
193

transactions, supply data for analytical studies, and validate agreements. Records
retention and specific aspects of document control also play major roles in a
product liability lawsuit.
Manufacturers that are not part of tightly controlled trade industries with well
established guidelines, such as pharmaceutical, food, aerospace or nuclear
suppliers, are often not aware of the recommended time frames for records
retentions.422
For companies that do not fall into the previously mentioned categories,
there is no legal time frame that they must maintain records, other than those that
pertain to taxes. Courts generally accept that records are disposed of after a three
to five years period. The fact that it has been discarded does not imply
negligence.423
A far more real problem is the company which never throws anything away.
Cabinet files full of memos, reports, and test documents, are the things that create
the largest legal problems, as well as the most time consuming searches when a
company enters into a product liability lawsuit.
Also, documents could be requested by the courts, eventually painting a
picture that is not favourable for the company. Inconsistencies in practice can also
pose other legal problems. If customer service and sales never throw documents
away, even though their procedures tell them to do so, and other test reports and
critical quality records are thrown away exactly as prescribed, it could create the
impression that the company is selectively getting rid of certain documents that
might pose the greatest risk, while indefinitely hanging on to others.
422
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It is so then, that companies need to decide reasonable retention periods
and then abide by those decisions. However, it is crucial that a company not begin
the process of disposing of records if they have entered into any form of litigation
on the product.
The reasons are:


Certain records may be crucial for the defence in reconstructing important
events and/or rebuking various claims or assertions against the
manufacturer.



The destruction of related documents at the onset of litigation could lead to
the perception that the manufacturer was intentionally trying to hide
information from the courts. This could be seen as obstruction of justice or
tampering with evidence.

The record retention policy needs to establish the time frames for each type
of document, and to identify the following information:
1. Specifically state which records are being referred to for retention.
2. Designate the department or employee position that is responsible for
maintaining the record.
3. State the time frame that the record must be kept.
4. State who is responsible for disposing of the record at the end of the time
frame, along with possibly the logging of the disposal and the method of
disposal.424
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9.7.2 Content controlling
The company must always be informed about what the records actually say.
It would prove disastrous for the manufacturer's defence in a product liability case if
the plaintiff's discovery of internal documents could prove the manufacturer had
prior knowledge of product or design defects and failed to react in a responsible
manner.
Documents are crucial for explaining the development and entire life cycle of
a product. They can serve as evidence that the manufacturer made every effort to
assure a well thought out-safe and reliable product. Various records can identify
problems experience in the development and testing of a new product, along with
the actions taken to correct the problems. Such documentation can be effective in
proving that the manufacturer operated in a very concerned and responsible
manner, or they could show the opposite.425
In a court case there is no such thing as confidential memos of the
management. When a company enters into a product liability lawsuit and council
for the plaintiff demands to see every memo, report, e-mail, correspondence, and
letter written that discusses the product, the manufacturer will be under court order
to provide them. This would even include highly confidential letters.
To get a control of documents, it is vital to recognize the different types of
“dangerous documents,” and how they are typically generated. Very often, internal
memos refer to constant problems that are in the perception of one employee
425

There is no such thing as insignificant or protected documents. However, this advice is not an invitation to

fiddle with documents, falsify impressions or generally doctor with documentations to give a false impression. It
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move at its time has to be carefully thought over concerning its possible consequences in the future.
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brought on by the incompetence of others, so the correspondence is meant to
demonstrate such frustrations with certain other employees or groups.
Dangerous documents come in other forms beside memos and letters as
well. This can be demonstrated in highlighting an engineering change request
form, where the initiator is requesting a specific change because of recent findings.
In a product liability lawsuit, the manufacturer can fully expect the counsel for the
plaintiff to request all drawings and revision changes made from a period long
before the subject product was built, to long afterwards. When this change request
is pulled from the file as part of a court ordered “request for documents”, the court
possibly gets the impression that an identified hazard was ignored by the
company.426
The same is true for electronic documents such as e-mails. Attorneys for
plaintiffs in product liability cases know that records of communication exist and
demand access to the corporate backups. Very often, computer experts hired by
these attorneys are brought into companies to search for communications that
could be advantageous to their case.427
These potential problems need a special employee education. No employee
should be likely to think that internal memos are considered confidential, and will
never get into the hands of someone on the outside. The corporate product liability
team needs to train in an awareness programme the topic of dangerous
documents.
The key precautions are the following:
426
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Never write opinions on technical issues which are outside one's field of
expertise.



Never speculate on the possibilities of potential hazards, personal injury or
other conditions of liability.



Never exaggerate conditions.



Never document negative emotions.

By wiping out a number of personal tendencies which contribute to the creation
of dangerous or problem documents, the future of the company can be secured.

9.8

Warranties and misrepresentation

Warranties are a key issue for manufacturers as a part of their quality
programs, and they are a key issue in upcoming lawsuits.
The Federal Trade Commission (FTC) states:
“Generally, a warranty is your promise as a manufacturer or seller, to stand
behind your product. It is a statement about the integrity of your product, and about
your commitment to correct problems when your product fails.”
9.8.1 Types of warranties
The law recognizes two basic kinds of warranties – implied warranties and
express warranties.428
Implied warranties are unspoken, unwritten promises created by state law
that go from the seller or merchant to the customer. Implied warranties are based
upon the common law principle of fair value for money spent. There are two types

428

See generally J. White & R. Summers, Handbook of the Law under the Uniform Commercial Code 9.3 – 9.6
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of implied warranties that occur in consumer product transactions. They are the
implied warranty of merchantability, and the implied warranty of fitness for a
particular purpose.
The implied warranty of merchantability is a merchant's basic promise that
the goods sold will do what they are supposed to do, and that there is nothing
significantly wrong with them. The law says that merchants make this promise
automatically every time they sell a product they are in business to sell.429
The implied warranty of a fitness for a particular purpose is a promise that
the law says a seller makes, when the customer relies on his advice that a product
can be used for some specific purpose.430
Implied warranties are promises about the condition of products at the time
they are sold, but they do not assure that the product will last for any specific
length of time. Nor does the law say that anything that can possibly go wrong with
the product falls within the scope of implied warranties.
For example, implied warranties do not cover problems, such as those
caused by abuse, misuse, ordinary wear and tear, failure to follow directions, or
improper maintenance. Generally, there is no specified duration for implied
warranties under state laws. However, the state statutes of limitations for breach of
either an expressed or an implied warranty are generally four years from date of
purchase. This means that buyers have four years in which to discover and seek a
remedy for problems that were present in the product at the time it was sold; not
meaning that the product must last for four years.

429

Lambert v. Sistrunk, 58 So. 2d 434-35 (Fla. 1952).
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Prosser, The Implied Warranty of Merchantable Quality, 27 Minn. L. Rev. 117-22 (1943).
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A special notice must be given in connection with implied warranties on
used merchandise. An implied warranty of merchantability on a used product is a
promise that it can be used as expected, given its type and price range. 431
If a merchant or seller does not offer a written warranty, the law in most
states allows consumers to disclaim implied warranties, thus, indicating to potential
customers that the product is either risky, low quality or damaged. In order to
disclaim implied warranties, the merchant must inform consumers in a conspicuous
manner, and generally in writing that he will not be responsible if the product
malfunctions or is defective.
It must be clear to consumers that the entire product risks fall on them. The
merchant must specifically indicate that he does not warrant merchantability, or he
must use a phrase such as “with all faults” or “as is”. A few states have special
laws on how one must phrase an “as is” disclosure. Some states in the U.S. even
do not allow selling consumer products “as is”. These states are Alabama,
Connecticut, Kansas, Maine, Maryland, Massachusetts, Minnesota, Mississippi,
New Hampshire, Vermont, Washington, West Virginia, and the district of Columbia.
In those states, sellers have implied warranty obligations that cannot be
avoided. Federal law prohibits a merchant from disclaiming implied warranties on
any consumer product if he offers a written warranty for that product or sells a
service contract on it.432
It is most important that, even if a merchant sells a product “as is” and it
proves to be defective or dangerous and causes personal injury to someone, he

431

Lane v. Frenholm Bldg. Co., 229 S. E. 2d 728, 730 (S. C. 1976).
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still may be liable under the principles of product liability. Selling the product “as is”
does not eliminate this liability.433
Express warranties, unlike implied warranties, are not read into the sales
contracts by state law; rather, the merchant explicitly offers these warranties to his
customers in the course of a sales transaction. They are promises and statements
that the merchant voluntarily makes about his product or about his commitment to
remedy the defects and malfunctions that some customers may experience.
Express warranties can take a variety of forms ranging from advertising
claims, to formal certificates. An express warranty can be made either orally or in
writing.434 While oral warranties are important, only written warranties on consumer
products are covered by the so-called Magnuson-Moss Warranty Act.

9.8.2 The Magnuson-Moss Warranty Act
This act is the federal law that governs consumer product warranties.
Passed by Congress in 1975, the act requires manufacturers and sellers of
consumer products to provide consumers with detailed information about warranty
coverage. In addition, it affects both the rights of consumers, and the obligations of
warrantor’s under written warranties.435
The Congress intended to ensure that consumers could get complete
information about warranty terms and conditions; that consumers could compare
warranty coverage before buying; to promote competition on the basis of a

433
434

Implied warranty is a first cousin to strict tort liability.
See Lane v. C. A. Swanson & Sons, District Court of Appeals of California, 1955; 130 Cal. App. 2d 210,

278 P. 2d 723.
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warranty coverage; and to strengthen existing incentives to companies to perform
their warranty obligations in a timely and thorough manner, and to resolve any
disputes with a minimum of delay and expense to consumers.436
The act does not require:
1. To provide a written warranty. The act allows businesses to determine
whether to warrant their products in writing, or not. However, once a
business decides to offer a written warranty on a consumer warranty, it must
comply with the act.
2. The act does not apply to oral warranties.
3. The act does not apply to warranties on services. Only warranties on goods
are covered.
4. The act does not apply to warranties on products sold for resale or
commercial purposes. The act covers only warranties on consumer
products. This expressly means that only warranties on tangible property
normally used for personal, family, or household purposes are covered.
In passing the Magnuson-Moss Warranty Act, Congress specified a number of
requirements that warrantor’s must meet. The Federal Trade Commission (FTC)
adopted three rules under the act:


The rule on disclosure of written consumer product warranty terms and
conditions;437



the rule on pre-sale availability of written warranty terms;438



the rule on informal dispute settlement procedure.439

436

See 110 (d) of the Act, 15 U.S.C.A. 2310 (d).
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The disclosure rule.
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The pre-sale availability rule.
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In addition, the FTC has issued an interpretive rule that clarifies certain terms,
and explains some of the provisions of the act. The act and the rules establish
three basic requirements that may apply to a company either as a warrantor or a
seller:
1. As a warrantor, the company must designate or title its written warranty as
either full or limited.
2. As a warrantor, the company must state certain specific information about
the coverage of the warranty in a single, clear, and easy to read document.
3. As a warrantor or a seller, the company must ensure the warranties are
available where the warranted consumer products are sold, so that
consumers can read them before buying.
The titling requirement, established by the act, applies to all written warranties
on consumer products costing more than $10. However, the disclosure and presale availability requirements, established by FTC rules, apply to all written
warranties on consumer products costing more than $15.440
There are three prohibitions under the Magnuson-Moss Act. They involve
implied warranties, so-called tie in sales provisions, and deceptive or misleading
warranty terms.
1. Disclaimer or modification of implied warranties:
The act prohibits anyone who offers a written warranty from disclaiming or
modifying implied warranties, meaning the customer will always receive the
basic protection of the implied warranty of merchantability. There is only one
439

The dispute resolution rule. See also Victor, Express Warranties Under the UCC - Reliance Revisited, 25

New Engl. L. Rev. 477 (1990).
440

Magnuson-Moss Warranty Act 102 (a), (e), 15 U.S.C.A. 2302 (a), (e).
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permissible modification of implied warranties: if a merchant offers a limited,
written warranty, the law allows to include provision that restricts the
duration of implied warranties to the duration of the limited warranty. If a full
written warranty is offered, the merchant cannot limit the duration of implied
warranties.
If a merchant sells a consumer product with a written warranty from the product
manufacturer, but the merchant does not warrant the product in writing, he can
disclaim his implied warranties. But, regardless of whether the merchant warrants
the products he sells, as a seller, he must give his customers copies of any written
warranties from product manufacturers.441

2. Tie in sales provisions
Generally, tie in sales provisions are not allowed. Such a provision would
require a purchaser of the warranted product to buy an item or service from
a particular company to use with the warranted product in order to be
eligible to receive remedy under the warranty. However, if the merchant can
demonstrate to the satisfaction of the FTC that his product will not work
properly without a specified item or service, he is allowed to include such a
provision in his warranty.442
3. Deceptive warranty terms
Warranties must not contain deceptive or misleading terms. For example, a
warranty covering only moving parts of an electronic product that has no
441

Clifford, Non-UCC Statutory Provisions Affecting Warranty Disclaimers and Remedies in Sales of Goods,

71 N. C. L. Rev. 1011 (1993).
442
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moving parts, would be deceptive and unlawful. Similarly, a warranty that
promised service that the warrantor had no intention of providing or could
not provide would be deceptive and unlawful.443

9.8.3 The effect of the Magnuson-Moss Act on warranty disputes
The act makes it easier for purchasers to sue for breach of warranty by
making breach of warranty a violation of federal law, and by allowing consumers to
recover court costs and reasonable attorney’s fees. Because of the stringent
federal jurisdictional requirements under the act, most Magnuson-Moss lawsuits
are brought in state court. However, major cases involving many consumers, can
be brought in federal courts as class action suits under the act.444
In the first place, the act encourages companies to use informal dispute
resolution mechanisms to settle warranty disputes with their customers. An
impartial third party, such as the better business bureau, uses conciliation,
mediation, or arbitration to settle warranty disputes.
The act, therefore, allows warranties to include a provision that requires
customers to try to resolve warranty disputes by means of the informal dispute
resolution mechanism before going to court. The dispute resolution mechanism,
however, must meet the requirements stated in the FTC's “rule on informal dispute
settlement procedures”.
The rule requires that a mechanism must:

443

be adequately funded and staffed to resolve all disputes quickly,
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be available free of charge to consumers,



be able to settle disputes independently, without influence from the parties
involved,



follow written procedures,



inform both parties when it receives notice of a dispute,



gather, investigate, and organize all information necessary to decide each
dispute fairly and quickly,



provide each party an opportunity to present its side, to submit supporting
materials, and to rebut points made by the other party,445



inform both parties of the decision and the reasons supporting it within 40
days of receiving notice of a dispute,



issue decisions that are not binding; either party must be free to take the
dispute to court if dissatisfied with the decision,



keep complete records on all disputes,



be audited annually for compliance with the rule.

This form or dispute resolution is called “informal” because it does not involve
the technical rules of evidence, procedure, and precedence that a court of law
must use. Currently, the FTC is reviewing its standards to make the mechanisms
simpler and easier to use.446

445

It allows oral presentations, but only if both parties agree.
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9.8.4 Titling written warranties
The Magnuson-Moss Warranty Act requires that every written warranty on a
consumer product that costs more than $10 has a title that says the warranty is
either “full” or “limited”.447
The title “full warranty” shows consumers at a glance that the coverage
meets the act's standards for comprehensive warranty coverage. Similarly, the title
“limited warranty” alerts consumers that the coverage does not meet at least one of
the act's standards, and that the coverage is less than full under the act.
If each of the following five statements is true about a company's warranties
terms and conditions, it is a full warranty:
1. The duration of implied warranties is not limited.
2. The coverage is not limited to first purchasers.
3. Warranty service is provided free of charge, including such costs as
returning the product or removing and reinstalling the product when
necessary.
4. At the consumer's choice, either a replacement or a full refund is provided,
if, after a reasonable number for trials, the company is unable to repair the
product.
5. Consumers are not required to perform any duty as a precondition for
receiving service, except notifying the company that service is needed,
unless the company can demonstrate that a specific duty is reasonable.
If any of these statements is not true, then the warranty is limited. Quite often
warranties exist as multiple warranties, being in part full and in part limited.448
447

The acts calls these titles designations.
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The FTC's rule on disclosure of written consumer product warranty terms and
conditions requires a written warranty on a consumer product that costs more than
$15 to be clear, easy to read, and contain certain specified items of information
about its coverage. To help companies to comply with the law and to make their
warranty clear and easy to read, they may wish to refer to “writing readable
warranties”, an FTC manual that is available from the government printing office.449

9.8.5 Basic information required for all warranties
Under the FTC's disclosure rule, there are five basic aspects of coverage that a
warranty must describe:
1. What does the warranty cover/not cover? The scope of coverage should be
clearly described.
2. What is the period of coverage? If coverage begins at some point in time other
than the purchase date, the warranty must state the time or event that begins
the coverage.
3. What will you do to correct problems? This requires an explanation of the
remedy a company offers under the warranty. It will either be repair or
replacement of the product, a refund of the purchase price, or a credit toward
subsequent purchases. For reasons of clarity, an explanation must be given

448
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after types of expenses, that a company will not cover. This might include, for
example, labor charges, consequential damages, or incidental damages. 450
4. How can the consumer get warranty service? The warranty must tell customers
how they can go to for warranty service, and how to reach those persons or
companies; meaning that the warranty needs to include the name and address of
the company, and any personal office customers should contact.
5. How will state law affect your costumers’ rights under the warranty? Implied
warranty writes, and certain other warranty rights, vary from state to state. For
that reason, the FTC adopted the following disclosure to address this issue:
“This warranty gives you specific legal rights and you may also have other
rights which vary from state to state.”451
9.8.6 Optional terms and conditions
If a company wishes to establish any other conditions, limitations, or terms
that the company intends to enforce. it must state them in its warranty; no hidden
requirements are allowed. There are also a number of other disclosures a
company must make in its warranty if it contains certain optional terms and
conditions.
If the warranty contains a provision that restricts the duration of implied
warranties, the disclosure rule requires to include a statement that state law may
overwrite such restrictions. This is required because some states prohibit any
restrictions on implied warranties. The following language must be used:
450

The cost of repairing or replacing other property that is damaged when the warranted product fails or the

costs a consumer incurs in order to obtain warranty service.
451

Clark & Davies, Beefing Up Product Warranties: A New Dimension in Consumer Protection, 23 U. Kan. L.
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“Some states do not allow limitations on how long an implied warranty lasts, so the
above limitation may not apply to you.”452
If the warranty contains a provision intended to restrict or eliminate the
potential liability for consequential or incidental damages, it must include a
statement that state law may not allow such a provision.
The following language has to be used:
“Some states do not allow the exclusion or limitation of incidental or
consequential damages so the above limitation or exclusion may not apply to you.”
If a warranty contains a provision that restricts who has rights under the
warranty, it must include a statement explaining specifically who is covered; for
example, if a limited warranty is valid only for the first purchaser.
If a warranty contains a provision that requires the customer to use dispute
resolution mechanisms before suing under the federal Magnuson-Moss Warranty
Act for breach of warranty, it must include:


a statement informing consumers that they can sue under state law without
first using the mechanism, but that before suing under the Magnuson-Moss
Act, they must first try to resolve the dispute through the mechanism,



information and materials about the dispute mechanism, including the name
and address, or a toll free telephone number, or a form for filing a claim.

An included dispute resolution requirement in the warranty must comply with
the FTC’s dispute resolution rule.453
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9.8.7 Advertising warranties
The Magnuson-Moss Warranty Act does not cover the advertising of
warranties. However, warranty advertising falls within the scope of the FTC Act,
which generally prohibits unfair or deceptive acts or practices in or affecting
commerce.
The FTC has issued guidelines called “the guides for advertising warranties
and guaranties”. The guides cover three principle topics: how to advertise a
warranty that is covered by the pre-sale availability rule; how to advertise a
satisfaction guaranty; and how to advertise a lifetime guaranty or warranty.454

9.8.8 Advertising warranties covered by the pre-sale
availability rule
The guides advise that the ad should inform consumers that a copy of the
warranty is available to read prior to sale at the place where the product is sold.
Print or broadcast advertisements that mention a warranty on any consumer
product that can be purchased through the mail or by telephone should inform
consumers how to get a copy of the warranty.
For advertisements of consumer products costing $15 or less, the guides do
not call for the pre-sale availability disclosure. Instead, the guides advise that the
FTC's legal decisions and policy statements are the sole source of guidance on
how to avoid unfairness or deception in advertising warranties.

454

McGuire, Woods, Battle & Boothe, Products Liability in the USA, USA Forum, 2001, 17 ff.
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9.8.9 Advertising a satisfaction guaranty
The guides advise that, regardless of the price of the product, an advertising
term, such as “satisfaction guaranteed” or “money back guaranty” should be used
only if the advertiser is willing to provide full refunds to customers when, for any
reason, they return the merchandise.
The guides further advise that an ad mentioning a satisfaction guaranty or a
similar offer, should inform consumers of any material conditions or limitations on
the offer. For example, a restriction on the offer to a specific time period, such as
one month, is a material condition that should be disclosed.

9.8.10 Advertising a lifetime warranty or guaranty
Lifetime warranties or guaranties can be a source of confusion for
consumers because it is virtually impossible to tell the period of coverage.
“Lifetime” can be used in at least three ways. A car part lifetime warranty, for
example, may intend to link the warranty on the life of the car. In this case the
warranty would be transferable to subsequent owners of the car, and would remain
in effect throughout the car's life.
Or the warrantor of the car part might intend a lifetime warranty to last as
long as the original purchaser of the car part owns the car in which the part is
installed. Also commonly used, this is an inaccurate application of the term
“lifetime”.455
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Finally, lifetime can be used to describe a warranty that lasts as long as the
original purchaser of the product lives.
This shows that lifetime guaranties should tell consumers which life
measures the warranty's duration.

9.8.11 Conclusion
In many cases, manufacturers have a printed warranty form that was
created years earlier and not updated in the meantime. The product liability team
needs to review and update current warranties to comply with laws and guidelines,
especially when selling to foreign countries.
The warranty forms should be dated or include a revision number so the
employees can tell if they are using the most current form. It is also a good practice
in selling to the U.S. to include the warranty form in the product package. Heeding
these advices will help steering a company clear of product liability lawsuits.456

10. Product Recalls
As recently experienced with the recall of the Bayer medication Lipobay
from the world's markets, a major product recall can have devastating effects. In
such cases, added to the worst case scenario, the product defect results in product
liability lawsuits, sometimes taking even large companies out of business.
Every manufacturer engaged in the U.S. should install a quality recall
procedure defining what a recall is, and classifying the different types of recalls, as
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well as preparing the recall procedure, including product return and customer
notification.

10.1 Legal considerations
In the actual recall, (be in a letter or notice) it is crucial that the actual hazard
is not played down. When a manufacturer gains the knowledge that their product is
defective and potentially hazardous, but fails to fully communicate that to the enduser during the effort to recall the product, recall problems and liabilities will result.
The manufacturer will be found seriously at fault for not fully communicating
the identified hazard, which the counsel for the plaintiff will claim led to the incident.
In the product liability trial such a lack of responsible action will lead to major
punitive damages against the manufacturer.457
The decision to initiate a recall is voluntary for many companies, especially
those involved in the manufacturing of commercial products. Companies involved
in the manufacturing of consumer products are required to follow certain reporting
practices.458
The U.S. Consumer Product Safety Commission (CPSC) is an independent
regulatory agency responsible for protecting the public from unreasonable risks of
injury and death associated with consumer products. Established by Congress in
the Consumer Product Safety Act (CPSA) 15 U.S.C. §§ 2051 – 2084, the CPSC
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has jurisdiction over approximately 15,000 different types of products used in and
around the home, in schools, and in recreation.459
10.2 Reporting requirements
Section 15(b) of the Consumer Product Safety Act established reporting
requirements for manufacturers, importers, distributors, and retailers of consumer
products. Each must notify the commission immediately if it obtains information
that reasonably supports the conclusion that a product distributed in commerce:
1. fails to meet a consumer product safety standard or banning regulation,
2. contains a defect which could create a substantial product hazard to
consumers,
3. creates an unreasonable risk of serious injury or death, or
4. fails to comply with the voluntary standard upon which the commission has
relied under the CPSA.460
Companies that distribute products that violate regulations issued under the
other laws that the commission administers – the Flammable Fabrics Act, 15
U.S.C. §§ 1193-1204; the Federal Hazardous Substances Act, 15 U.S.C. §§ 12611278; the Poison Prevention Packaging Act, 15 U.S.C. §§ 1471-1476; and the
Refrigerators Safety Act, 15 U.S.C. §§ 1211-1214 – must also report if the
violations may also constitute product defects that could create a substantial risk of
injury to the public or may create an unreasonable risk of serious injury or death.
The commission has issued an interpretive regulation, 16 CFR part 1115, that
further explains reporting company's obligations.
459
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A company should file its report with the division of recalls and compliance. The
report may be filed by mail, telephone, or electronically through the CPSC web
site.461 A company should assign the responsibility of a reporting to someone with
knowledge of the product and of the reporting requirements of Section 15.
The following information has to be provided:


description of the product,



name and address of the company, and whether it is a manufacturer,
distributor, importer, or a retailer,



nature and extent of the possible product defect or unreasonable risk of
serious injury or death,



nature and extent of injury or possible injury associated with a product



name, address, and telephone number of the person informing the
commission,



if available, the other information specified in Section 1115.13 (d) of the
Commission's Regulations interpreting the reporting requirements,



a timetable for providing information not immediately available.

A distributor or retailer receiving product hazard information from a
manufacturer or importer or other source must report to CPSC, unless the firm
knows the commission has been adequately informed of the defect, failure to
comply or risk.462
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Section 15 requires firms to report immediately; this means that a firm should
notify the commission within 24 hours of obtaining information described in Section
a (Section 15 reports) above. 16 CFR § 1115.12 provides guidelines for
determining whether a product defect exists, whether a product creates an
unreasonable risk of serious injury or death, and whether a report is necessary or
appropriate.
The commission encourages companies to report potential substantial product
hazards even while their own investigations are continuing. However, any
investigation should not exceed 10 working days unless the firm can demonstrate
that a longer time is reasonable in the circumstances.
The commission considers a company to have obtained knowledge of product
safety related information when that information is received by an employee or
official of the firm, who may reasonably be expected of appreciating the
significance of that information. The company now has five working days for the
information to reach the CEO.
The commission evaluates whether or when a firm should have reported. This
evaluation will be based on what the company actually knew about the hazard
posed by the product or, on what a reasonable person, acting under the
circumstances, should have known about the hazards while exercising due care. 463
The commission often requires requests for information reported under Section
15(b). Section 6(b)(5) of the CPSA, 15 U.S.C § 2055 (b)(5), prohibits the release of
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See Braniff Airways, Inc. v. Curtiss-Wright Corp., 411 F. 2d 451 (2d Cir.), cert. Denied, 396 U.S. 959

(1969).
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such information unless a remedial action plan has been accepted in writing, a
complaint has been issued, or the reporting firm consents to the release.
In addition, a firm claiming that information it has submitted is a trade secret or
confidential, commercial or financial information must mark the information as
confidential in accordance with Section 6(a)(3) of the CPSA, 15 U.S.C. § 2055
(a)(3). The firm will receive an additional opportunity to claim confidentiality when it
receives subsequent notice from the commission's freedom of information office
that the information may be disclosed to the public in response to a request.464
Section 37 of the CPSA requires manufacturers of consumer products to report
information about settled or adjudicated lawsuits. Manufacturers must report if:
1. a particular model of the product is the subject of at least civil actions filed in
federal or state court,
2. each suit alleges the involvement of that particular model in death or grievous
bodily injury – mutilation or disfigurement, dismemberment or amputation, the
loss of important bodily functions or debilitating internal disorder, injuries likely
to require extended hospitalization, severe burns, severe electric shock, or
other injuries of similar severity,
3. during one of the two years period starting with January 1st, 1991, each of the
three actions results in either a final settlement, involving the manufacturer or in
a court judgement in favour of the plaintiff,

464

See Patton v. Hutchinson Wil-Rich Mfg. Co., 861 P. 2d 1299 (Kan. 1993).
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4. the manufacturer is involved in the defence of or has notice of each action prior
to the entry of the final order, and is involved in discharging any obligation owed
to the plaintiff as a result of the settlement or judgement.465

A report under Section 37 must contain:


the name and address of a manufacturer of the product,



the model and the model number or designation of the product,



a statement as to whether the civil action alleged death or previous bodily
injury, and in the case of the latter, the nature of the injury. For reporting
purposes, the plaintiff's allegations as to the nature of the injury are
sufficient to require a report, even if the manufacturer disagrees with the
allegation,



a statement as to whether the case resulted in a final settlement or a
judgement,



in the case of a judgement in favour of the plaintiff, the name and case
number of the case, and the court in which it was filed.

Additional information might include the statement as to whether the
manufacturer intends to appeal, a specific denial that the information it submits
reasonably supports the conclusion that its product caused death or grievous
bodily injury, and an explanation why the manufacturer has not previously reported
the risk associated with a product under Section 15.
465

Id – product recalls are properly the business of administrative agencies as suggested by the federal

statutes that expressly delegate recall authority. See Krauss 'Principles of Products Liability' Concise Hornbook
Series, 1/2014, ch. 'Defenses against Products Liability'
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A manufacturer must report within 30 days after a judgement or a final
settlement in the last of three lawsuits. The same is true of any additional lawsuits
involving the same model that are settled or adjudicated in favour of the plaintiff
during the same two year period.
Companies must file Section 37 reports in writing to the director, recalls and
compliance division, office of compliance, U.S. Consumer Product Safety
Commission, Washington, DC 20207.
Unlike Section 15(b) reports, the commission may not disclose to the general
public information reported under Section 37 in any circumstances. By law,
reporting under Section 37 is not an admission of the existence of an unreasonable
risk of injury, a defect, a substantial product hazard, an imminent hazard, or any
other liability under any statute or common law. 466

10.3 Section 102 Child Safety Protection Act
Section 102 of the Child Safety Protection Act requires that companies report
certain choking incidence to the commission. Each manufacturer, distributor,
retailer, and importer of a marble, a ball with a small enough diameter, a latex
balloon, or a toy or a game that contains such a marble, a ball, a balloon, or other
small part must report information that reasonably supports the conclusion:
1.

466

that a child choked on such a marble, small ball, balloon, or small part;

See Schwartz, The Post-Sale Duty to Warn: Two Unfortunate Forks in the Road to a Reasonable Doctrine,

58 N. Y. U. L. Rev. 892, 896 (1983). All recent cases found in Owen, Montgomery, Davis, 'Products Liability
th
and Safety, Cases and Materials, 6 , 2013
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2.

that, as a result of the incident, the child died, suffered serious injury,
ceased breathing for any length of time, or was treated by a medical
professional.467
The report should include the name and address of the child who choked, and

the person who notified the firm of the incident, a detailed identification of the
product, a description of the incident, and any resulting injuries or medical
treatment, information about any changes made to the product involved, or its
labelling or warnings to address the risk of choking, and the details of any public
notice or other corrective action planned. Firms should refer to 16 CFR part 1117
for information about the reporting requirements.
Section 102 reports must be filed within 24 hours of obtaining the information. A
company may file a Section 102 report with the division of recalls and compliance
by mail, telephone, or fax. Telephone reports must be followed with a written
confirmation.
Section 102 reports receive the same confidentiality treatment as information
submitted under Section 15 of the CPSA.

10.4 Recall requirements
If the information available to a company does not reasonably support the
conclusion that a defect exists, the firm needs not report to the commission under
the defect reporting provision of Section 15(b)(2). Additionally, it must report if it
467

A fair number of courts in various contexts have held that manufacturers have a duty to provide warnings of

dangers discovered after the product is sold. The US Product Safety Act changes continually given new
research or new products being imported from 'unsafe' countries. This is for example the case with lead
particles or phtalate (plastic softener) in children’s toys being imported from China. The harmonization of
product safety features is one of the main points of negotiations between the EU and the USA in the TTIP
consultations.
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has information indicating the product creates an unreasonable risk of serious
injury or death (see 15 U.S.C. 2064 (b)(3) and 16 CFR § 1115.6).468
If the information obtained by companies support a conclusion that a product
has a defect, a company must then consider whether the defect may be serious
enough that it could create a substantial product hazard. Section 15 lists criteria for
determining when a product creates a substantial product hazard. This is the case
if any of the following factors applies:
1. pattern of defects – the defect may stem from the design, composition, content,
construction, finish, or packaging a product, or from warnings and/or
instructions accompanying the product,
2. number of defective products distributed in commerce – a single defective
product could be the basis for a substantial product hazard determination if an
injury is likely or could be serious,
3. severity of risk – a risk is considered severe if the injury that might occur is
serious, and/or if the injury is likely to occur
4. likelihood of injury – the likelihood is determined by considering the number of
injuries that have occurred, or that could occur, the intended or reasonably
foreseeable use or misuse of the product, and the population group exposed to the
product.469
10.5 CPSC evaluation of Section 15 reports
In an independent analysis, the staff of the Division of Recalls and Compliance
uses standards to classify the severity of the problem. The hazard priority system
allows the commission's staff to rank defective products uniformly.
468

See Crowston v. Goodyear Tire & Rubber Co., 521 N. W. 2d 401 (N. D. 1994).
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See Dixon v. Jacobsen Mfg. Co., 637 A. 2d 915 (N. J. Super Ct. 1994).
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There are three intensity levels:
1. Class A hazard – when a risk of death or grievous injury or illness is likely or
very likely, or serious injury or illness is very likely. Class A hazards warrant the
highest level of attention. They call for a company to take immediate,
comprehensive, and imaginative corrective action measures to identify and
notify consumers, retailers, and distributors having the defective product and to
remedy the defect through repair or replacement of the product, refunds, or
other measures.
2. Class B hazard – when a risk of death or grievous injury or illness is not likely to
occur, but is possible, or when serious injury or illness is likely, or moderate
injury or illness is very likely.
3. Class C hazard – when a risk of serious injury or illness is not likely, but is
possible, or when moderate injury or illness is not necessarily likely, but is
possible.470
In any case, corrective action to reduce the risk of injury has to be taken.

10.6 The recall program
A firm that files a Section 15 (b) report may wish to use an alternative
procedure that the commission has established to expedite recalls. The program is
called the fast track product recall program. If a company reports a potential
product defect and, within 20 working days of the filing of the report, implements
with CPSC a consumer level voluntary recall that is satisfactory to the staff, the

470

Legislatures and agencies are better able to weigh the benefits and costs involved in locating, recalling, and

retrofitting products.
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staff will not make a preliminary determination that the product contains a defect
which creates a substantial product hazard.
With no time lost in investigating, the following steps have to be undertaken:


Provide all of the information required for a full report.



Request to participate in the program.



Submit a proposed corrective action plan with sufficient time for the
commission staff to analyse any proposed repair, replacement, or refund
offer, and to evaluate all notice material before the announcement of the
corrective action plan which is to occur within 20 days of the report.471

The plan (CAP) must contain all remedies to correct the hazard. The objectives
of a recall are:


to locate all defective products as quickly as possible,



to remove defective products from the distribution chain and from the
possession of consumers,



to communicate accurate and understandable information in a timely
manner to the public about the product defect, the hazard, and the
corrective action.

Of course, class A hazards warrant the highest level of a companies and
commissions attention.472
Companies are encouraged to be creative in developing ways to reach owners
of recall products and motivate them to respond.

471

42 Stan. L. Rev. 103 (1989) (duty to recall). See for the whole complex Scharf, 'Product Liability litigation:

Current Laws, Strategies and Best Practices, 7/2010, 34 ff.
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Typical types of notices are as follows:


information on company world wide web sites,



a joint news release from CPSC and the company,



targeted distribution of the news release,



a dedicated toll free number for consumers to call,



a video news release to complement the written release,



a national news conference and television and radio announcements



direct mailings to known consumers,



paid notices through local or regional media,



service bulletins,



posters for display at various locations,



notices in product catalogues, news letters and other marketing material,



purchase of mailing lists of populations likely to use the product.473

By no means is this list all inclusive.

The commission and compliance staff, in conjunction with the company and the
commission's office of information and public affairs, release that information in
agreed upon language. The commission discourages unilateral releases issued by
companies because they create confusion among the media and public,
particularly if CPSC is also issuing a release on the same subject but with slightly
different information.

473

See generally Allee, Post-Sale Obligations of Product Manufacturers, 12 Fordham Urban L. J. 625 (1983-

84).

225

The office of information and public affairs sends the news releases to national
wire services, major metropolitan daily newspapers, television and radio networks,
and periodicals on the agencies news contact mailing list. Each recall news release
should use the word “recall” in the heading and should begin, “In cooperation with
the U.S. Consumer Product Safety Commission …”
Recall news releases must include the following:


the name and location of the recalling firm,



the name of the product,



the number of products involved,



a description of the hazard,



the number of death, injuries, and incidents involving the product,



detailed description of the product including model number, colours, sizes,
and labelling,



a line drawing or photograph of the product,



major retailers, where and when the product was sold and retail costs,



complete instructions for consumers on how to participate in the recall.

The same information policy is true for video news releases, posters, and other
forms of notice. There are CPSC recommendations for the correct use and best
effectiveness of every recall news tool.
In any case, information should be specific and concise, the words “important
safety notice” or “safety recall” should appear at the top of each notice, the reason
for the recall should be named, and every information should explain clearly the
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potential hazard, and otherwise, provide complete instructions. CPSC compliance
staff needs to review all scripts before the recall is announced.474
10.7 Developing a preventive company policy for product recalls
The policy, and any related plans, should focus on the early detection of
product safety problems and prompt response. Designating a company official or
employee to serve as a recall coordinator is a significant step that a firm can take
to meet its product safety and defect reporting responsibility. He or she should
have full authority to take the steps necessary to initiate an implement all recalls,
with the approval and support of the firm's CEO.
The following qualifications are necessary:
1. knowledge of the statutory authority and recall procedures of the Consumer
Product Safety Commission,
2. ability and authority to function as the central coordinator within the company
for receiving and processing all information regarding the safety of the firm's
products. Such information includes, for example, quality control records,
engineering analysis, test results, consumer complaints, warranty returns or
claims, lawsuits, and insurance claims,
3. responsibility for keeping the company's CEO informed about reporting
requirements and all safety problems or potential problems that could lead to
product recalls,
4. responsibility for making decisions about initiating product recalls,

474

Congress has besides the CPSC provided various other agencies with recall power, such as the FDA, 21

U.S.C. § 360 (h) (medical devices); the Coast Guard, 46 U.S.C. § 1464 (for recreational boats with safety
defects); Health and Human Services and NHTSA, 49 U.S.C. §§ 30117-21 (automotive recalls).
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5. authority to involve appropriate departments and offices of the firm in
implementing a product recall,
6. responsibility for serving as the company's primary liaison person with CPSC.475

10.8 Record's maintenance
The goal of any product recall is to retrieve, repair, or replace those products
already in consumers' hands as well as those in the distribution chain. A
functioning product identification system, and accurate records about the design,
production, distribution, and marketing of each product are essential to conduct an
effective, economical product recall.
The following records have key functions in this endeavour:
1. Records of complaints, warranty returns, insurance claims, and lawsuits –
These types of information highlight or provide early notice of safety problems
that may become widespread in the future.
2. Production records – Accurate data should be kept on all production runs, the
lot numbers and product codes associated with each run, the volume of units
manufactured, component parts used, and other information which will help the
company identify defective products or components quickly.
3. Distribution records – Data should be maintained as to the location of each
product by product line, production run, quantity shipped or sold, dates of
delivery, and destinations.

475
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4. Quality control records – Documenting the results of quality control testing and
evaluation associated with each production run often helps companies identify
possible flaws in the design or production of the product. It also aids the firm in
charting and sometimes limiting the scope of a corrective action plan.
5. Product registration cards – Product registration cards for purchasers of
products to fill out and return are an effective tool to identify owners of recalled
products. The easier it is for consumers to fill out and return these cards, the
greater the likelihood the cards will be returned to the manufacturer. For
example, firms in the U.S. provide pre-addressed, postage paid registration
cards that already have product identification information, like a model number,
style number, special features, and so on printed on the card. It has proved
helpful in practice to provide incentives, such as rebate coupons, to increase
the return rate. The information from the cards needs to be maintained in a
readily retrievable data base for use in the event a recall becomes
necessary.476
All these provisions have to be followed closely in order to comply with federal
or state laws or widely accepted standards. Not following these procedures will end
in worsening the effect of product liability lawsuits.477
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11. Investigating a liability incident
Typically, when product liability incidents are first reported to manufacturers
and their insurance carriers or attorneys, rather than challenging the allegations or
educating the other parties of the impossibilities, especially in cases where the
evidence is circumstantial, the manufacturers remain uninvolved and a claim
continues to develop into an actual lawsuit.
When a potential product liability incident is reported to a company, the
employee, usually a customer service representative, most know what to say, or
rather what not to say. The primary goal is to determine the credibility of the
allegation, and if the case is not credible, stop it before it matures into a lawsuit. In
order to investigate the incident, an in-house training program has to take place.
To make the product liability prevention effort effective, the in-house product
liability expert needs to conduct a training and awareness session with all the
sales, customer service, and other management employees to begin to educate
them on all the aspects of prevention. Everybody needs to immediately recognize a
potential product liability incident, and fully document what is being taught to them.
Gathering the initial facts is crucial for further developments.478
As a reaction, the product liability team has to investigate the situation as
quickly as possible. In most situations, the insurance carrier has to be informed.
The in-house expert, the local insurance representative, and possibly the leader
department do not want to acknowledge that the product truly does appear
defective.
478

E.g., which incident is reported by whom, when, type of incident, date of incident, location, and so on.
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In most cases, the other party is only speculating that the product is
defective. The first goal should be to get back, inform the management of the
findings, correct the defective condition, and start preventing additional
incidents.479
If the in-house expert team recognizes that the reported situation is not
credible, they need to convince the other party of the improbabilities. This is not
achieved through arguing, but by educating the other party on the technical
aspects of the product, and the reasons why the alleged scenario could not have
happened.
When the parties meet, the product liability expert must be very diplomatic,
friendly, positive, open and non-challenging. An atmosphere of cooperation has to
be maintained by all means.
In some situations, especially personal injury cases that already involve
attorneys, the attorney for the plaintiff can be extremely difficult to deal with and
could shut the meeting down at the least amount of provocation.
Never let involved attorneys have the impression that your company and the
company's representatives have come to talk settlement. It must be clear from the
start that it is your company's intention to unearth, and understand, the chain of
events together with the potential plaintiff, and to avoid an early settlement or a
later lawsuit. To reach this goal, the in-house product liability expert wants to
remain diplomatic.
As incidents continue the path into litigation, events have a tendency to
change, and some of the accounts tend to get manipulated favouring the plaintiff.
479
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Therefore, it is critical to have the initial meeting quickly after the reported incident,
ask all the pertinent questions, and document everything being said.
By preceding in a sincere and cautious manner, the other party's
representatives will never have the feeling that you are beginning to interrogate
their client, thus creating a hostile and adverse atmosphere.480
When the initial meeting is held, the product liability expert wants to have the
alleged defective product there for inspection.
Inspection of the product, in many situations is the most critical element. The
company's product liability expert, who should be the most knowledgeable
individual of what the company’s products are capable of doing even under
adverse conditions, will have an advantage in knowledge. He or she could
relatively easy find out when the product was manufactured and to which
specifications, whether it shows definite signs of having malfunctioned or if it
appears that the product was altered, rebuilt, or reworked.
The close inspection should include photographing all critical elements in a
cautious and inconspicuous manner. Taking into account that the other party's
counsels are watching every move of the in-house product liability expert, he or
she should be careful not to give anything away when inspecting the product.481
The expert should use extreme cautions when taking notes. The filed report
is not protected under attorney client privilege, unless it is already a case and the
attorney is present. Any defects that might be found have to be kept off the report.
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Once the case goes into litigation, council for the plaintiff will demand the report, so
it should contain only the facts as they were stated.
After the product liability expert has heard all the statements leading to the
event, and had the opportunity to inspect the product, and finds the scenario is not
credible, he should say so. If the expert is convincing, the case will not continue.
This actually happens quite often.
The in-house expert's minutes of the meeting should carry the following key
points:
1. Everything that was said has to be written down. The case could continue for
years and the expert will not remember the details if he has not written them
down.
2. All the facts have to be written down thoroughly; practice shows that the facts
may be altered or selectively left out as the case develops.
3. Everything shown at the scene has to be thoroughly photographed including the
product itself; it is not enough to try and go from memory or written notes.
4. The report should never include defective conditions observed or any of the
experts' opinions; only the facts that were presented have to be documented.482
Unless an attorney has already been assigned and the report is therefore
protected by attorney client privilege, these notes and reports will be some of the
first documents demanded when the case is valid to litigation.
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12. BRINGING IT ALL TOGETHER - GENERAL CONCLUSIONS
Throughout this dissertation, we have analysed the relationship between a
business and its environment; the different forces at work and the circumstances
surrounding everyday business activities; the importance of an ethical basis to
provide a Code of Conduct and its impact on a company’s daily activities; the tools
that complement the work of a Code of Ethics; and the legal framework that
provides with the rules and regulations for businesses all over the world.
There are many levels of reach implied in making business in a globalized
world. It might even be so that, to this day, no business, government or society has
grasped yet the full extent of the consequences of applying a proper ethical mindset in the practical business activities that are taking place as you are reading
these lines.
As long as there is no general consensus on the basic guidelines towards a
politically correct global Code of Conduct in business, as every country has its own
fashion to conduct business, its own traditions, rules, laws, etc., then it can be
concluded that the greatest responsibility falls upon the business itself.
There is no golden set of rules to assure a perfect, pure and chaste way of
doing business; there will always be mistakes taking place, corruption or lack of
commitment from be the personnel of a company, its shareholders, the
government... the list can go on forever.
In spite of this realization, we have found some interesting answers to the
questions that were posed at the beginning of this dissertation along the way.


How can a Company be ethical enough to avoid any problem related
to International Product Liability?
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By following the steps suggested in this dissertation, and applying these
ideas to the particular situation of a business, its leaders can have a better
perspective on what they should do, and what they should avoid. We can
conclude, as a general answer to this question, that decision making with a proper
ethical basis within the correct legal framework will have positive consequences for
a business. Setting pace with a clear commitment to understandable processes
forming a legitimate, effective and responsive 'Good Governance' culture in the
company, stressing the Rule of Law at all levels, implementing vertical and
horizontal accountability and transparency, is the best risk management and risk
minimizing tool possible (basic macro level commitment)
As there are different levels of interaction between a company and many
entities, it is important that businesses verify the ground laws and rules in the
countries where they conduct business to begin with, and put in paper a basic
ethical framework that can be applied at all levels. Know your ground: as product
liability is an inherent risk of doing cross border business, commit to quality and
standardization throughout all stages from design to service, such as quality
control procedures, design sensitivity to field complaints, regular audits of product
literature, document retention policies and training, effective risk management,
procuring liability insurance etc.



Where does the responsibility of the Company end, and where do the
responsibilities of the government, importer, and retailer begin?

The answer to this question is that, as with Business Ethics, there is no
simple black and white perspective here. There are many shades of grey. A
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business must research carefully, with the help of house staff and legal (or other)
advisors the steps that will help outline precisely what the responsibility of the
Company will be regarding the overall expected impact of its doing business in a
certain society. Again:explore and know your ground. Get acquainted with specific
laws and regulations as well as peculiarities down to intercultural specifics (micro
level commitment). There is no such thing as a one way global approach to
success in doing business and there is never an end to updating information.
What can be concluded therefore is that a company must always be
prepared to face the unexpected: even though in theory justice is blind, in practice
it is not always quite so, particularly when flaws of all kind take place in an
unexplored or unknown field. Just to hedge against risks by employing a
commercial general liability insurance policy (e.g. The 2007 ISO CGL) is nothing
more than a reactive measure but by no means preventive.



Who, within and without the Company, is responsible for making a
product safe, and to what extent?

This question is of the essence in all company endeavours. A business must
not only gather all the appropriate information to make sure that it has done
everything in its hands to make a product or service safe. It has to obligatory
intertwine all departments in practising a united, informed and communicated
ongoing test on all processes in a company. We can conclude that this is why
communication is so important, and having a multi level written and supervised
Code of Conduct will allow a business to have always present what is expected of
each and everyone of its employees at all stages.
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Since a company must rely on the legal framework provided by the country
where it conducts its business, a business must research properly what is
expected of them by the law in order to prevent possible lawsuits (preventive) and
not to find ways to defend itself in a lawsuit (reactive).Yet, as stated before, there
have been some ground breaking cases where no one could ever foretell a court’s
decision (as in the McDonald’s coffee lawsuit discussed earlier on).
It is then a company’s responsibility to do everything within its power to
solve these unexpected issues in the best manner possible, which would mean in
terms of priority:
1.

by amicable negotiations out of court

2.

by means of Alternative Dispute Resolutions

3.

in courts of arbitration

4.

in court proceedings



What factors are related to the internal failure of the implementation
of the right decisions in production and post-purchase service
towards avoiding product liability lawsuits?

This is an interesting question posing an interesting answer, as yet again,
we find ourselves in grey areas. Still, some of the basic factors we might expect to
be related to the failure of implementation of proper decisions are associated to
communication break-downs (assumptions, lack of clarity in communication,
hearsay, to name a few), a lack of a proper ethical guidance (no rules, no written
code of ethics, etc.), and a lack of other administrative tools to enhance the
adequate implementation of procedures and support for the proper decisionmaking process. One might object on the grounds that all corporate scandals in the
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last 30 years from Enron to Siemens and GM have involved companies with state
of the art Codes of Conduct, Codes of Ethics and Compliance regulations in place
which seem to have prevented nothing. This is only partly true. What we find in
these cases and still note when perusing the compliance culture of multinational
enterprises worldwide, is the fact that compliance comprises of a relatively vague
commitment to moral and ethical values – full stop. Second and third level
commitments (technical standards, legal environment, documentation total quality
management, early warning systems etc.) are left out of the scope of compliance
and are dedicated to a group of specialists in certain departments. Others are left
out of explanation, communications and therefore also of responsibility. This
segmentation leads to a business culture of problem ignoring rather than problem
awareness.

How have local and international lawsuits related to product liability affected the
financial performance of companies?

History keeps teaching us the same, over and over again. The Enron, World
Com, and other such scandalous cases keep haunting the business arena, as dark
reminders that lawsuits do affect a financial performance of a company, bringing
about even serious felony charges to those behind poor decision-making, and in
some cases, affecting even global economy.
The answer to this question is that lawsuits in general indeed affect the
financial performance of companies. In particular, product liability lawsuit cases
such as a case involving Nestlé Milk in 2005 caused losses to the company, and
an ever active boycott from Canadian consumers, not only to Nestlé products, but
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as well to any company related to Nestlé (for instance, in 2006 a boycott was
rallied against “The Body Shop”).
Product Liability Lawsuits don’t go away in the mind of the consumer so
easily, and it have year-long impacts, causing losses in money and market-growth
over the years.483


Could lawsuits have been avoided if the company had applied a
global ethic code prior to the problem?

The answer to this question is that even though there is no statistical data
gathered to this date to prove once and for all lawsuits can be avoided by
businesses that apply a Global Ethic Code (of course meaning a multi level
responsibility code being adapted to changing conditions like a living organism at
all times), once a scandal comes out, and as a measure to avoid the same
situation to happen again, a working multi level Code of Conduct will come in
handy. We could compare a Global Ethic Code to a pre-nuptial contract.
What this dissertation brought about is that it is suggested that another fullscale global research be made on this particular subject, but with international
cooperation between businesses, legal advisors, business scholars, colleges, and
so on, to begin creating a global guideline that could, at some point, become a
structure and a guidance to businesses in all branches and in any country in the
world. The Center for Interdisciplinary Compliance Research with its Cross Cultural
Compliance features (ISO 19600) has in 2014 started a much noticed start to
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compliance in cross border motion. It has to be seen if industry can avail of the
international compliance discussion.


What is the importance of the understanding of the role of
Globalisation in International Business framed in a proper Ethical
behaviour?

We can answer this question by stating that the way we conduct business
today is set by technologies in production, communication, and the easiness to
move from one country to another in a short period of time; in the 60’s, the
Canadian communication scholar Marshall McLuhan spoke of a Global Village:
“Today, after more than a century of electric technology, we have extended our
central nervous system itself in a global embrace, abolishing both space and time
as far as our planet is concerned.”484
It is this Global Village that has the say on how we will do business, and
having a proper understanding for a consensus on an ethical basis will allow us to
be better business people, and ultimately, better persons too. It is worth the
exertion to cope with global challenges because the phenomenon globalization will
not go away.


Could an enterprise with global presence have positive repercussions
in its financial performance by implementing the right Code of Ethics
in order to avoid product liability issues?

There seems to emerge a positive answer to this question. Not only most of
the information found through this research confirms that there is a correlation
between having a corporate compliance structure with a working Code of Ethics
and an absence of product liability issues in a business. More than that. We see
actual counter-proof of the thesis' findings in a pending case concerning defective
ignitions in GM cars leading to one of the largest product liability cases in US
history. At the beginning of June 2014 GM has come up with a devastating
484
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company-commissioned investigation report into why the automaker delayed
recalling defective cars, having had the knowledge of a potentially deadly design
flaw for the last 11 years. The Los Angeles Times quoted GM CEO Mary Barra on
June 5, 2014 with the words: 'The report highlights a company that operated in
silos with a number of individuals seemingly looking for reasons not to act, instead
of finding ways to protect our customers.' As a first reaction, GM has hired
engineers to review all production and safety features as well as external
examiners to review and strengthen the companies compliance structure, its ways
of communication, transparency and care measures towards the customer and
many more things. It is clear with the GM case that product safety and ethical
standards within GM have failed in the same way. It can't be clearer that a
functioning and sufficient ethics regime would have prevented the current product
liability disaster in the first place through its early warning features.
I personally consider that this research is enlightening, and it paves a way to
understand better why this research question rose in the first place.
As a general conclusion, it can be said that even though this dissertation is
only the tip of the iceberg, there is much yet to be researched on this particular
subject. I feel that the support of many is needed to understand even better the
subtle, yet very imperious relationship between Business Ethics, Product Liability,
and Business Transactions.
It would probably take many volumes and endless pages to provide with a
proper study, yet I am sure that the conclusions of such a study will not strike very
different from those humbly proposed by my research.
The next few years will be interesting in the development of more research
into the interdependency of Business Ethics and Product Liability . I began working
on gathering information for this research since the Enron and WorldCom scandals
in 2001, without knowing whether or not I could trust my instinct that obligatory,
controlled and transparent ethical behavior implemented through compliance tools
could help prevent or minimize corporate liability.
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Naturally we will experience many more changes in the business realms,
like the ongoing strengthening of consumer protection, like bilateral trade
arrangements, such the upcoming Transatlantic Trade and Investment Partnership
between the US and Europe, like prospective changes in national legislation, such
as the US Model Uniform Product Liability Act, like surprising U-Turns in court
rulings, such as the much discussed question if compliance with product safety
standards and the proof of a working corporate compliance system could relief a
company from the burden of proof and do away with strict liability. All these volatile
developments will have their fair share in changing around the international product
liability world. However they will still fit into the brackets of the findings of this
thesis.
More information is available nowadays with the new Internet technologies,
and I am sure that whoever decides to continue researching this fascinating topic,
will find a great deal of material to work with.
Let us hope, nonetheless, that these conclusions will help to find a bit more
clarity on the subject.
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Prod Liab § 841, 846, 849, 851-857, 859, 861866, 871, 875, 1762

2-607(2)

Prod Liab § 835

2-607(3)(a)

Prod Liab § 659, 836, 840-843, 845-852, 855,
859-867, 871, 872

2-607(3)(b)

Prod Liab § 671

2-607(4)

Prod Liab § 875

2-607(5)(a)

Prod Liab § 849, 859, 1760, 1761, 1762, 1764

2-607(c)(1)

Prod Liab § 849

2-711 et seq.

Prod Liab § 1, 1881

2-714

Prod Liab § 659, 1881

2-714(1)

Prod Liab § 1881

2-714(2)

Prod Liab § 1881

2-715

Prod Liab § 1881, 1882

2-715(1)

Prod Liab § 1883

2-715(2)

Prod Liab § 659

2-715(2)(a)

Prod Liab § 1882

2-715(2)(b)

Prod Liab § 1882

2-718

Prod Liab § 659, 749, 800, 826, 828

2-719

Prod Liab § 659, 794, 795, 800, 802, 826, 828,
829

2-719(1)(a)

Prod Liab § 826, 830

2-719(1)(b)

Prod Liab § 826

2-719(2)

Prod Liab § 802, 830

2-719(3)

Prod Liab § 555, 794, 795, 826, 830

2-725

Prod Liab § 671, 1575, 1576, 1577, 1579,
1583, 1584, 1588, 1602

2-725(1)

Prod Liab § 1575, 1576, 1583, 1882

2-725(2)

Prod Liab § 665, 1583, 1584
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9-206

Prod Liab § 806

European Directives
Directive 2005/29/EC
Directive 93/13/EEC
Directive 1999/44/EC
Directive 2008/48/EC
Directive 85/374/EEC
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APPENDIX 2
ABBREVIATIONS
A.(2d)

Atlantic Reporter (Second Series)

ABL. EG

Official Publishing Organ of the
European Community

Abstr T

Abstract of Title

Acctg

Accounting

Acknowl

Acknowledgments

Admin. L.

Administrative Law

AEQL

American Express Quality Leadership

Agr C

Agreed Case

al.

alinea

All E.R.

All England Law Reports

Alt.

Alternative

Alt Disp Res

Alternative Dispute Resolution

Am Cur

Amicus Curiae

Am Law Prod. Liab.

American Law of Products Liability

Am J Comp L

American Journal of Comparative Law

Annui

Annuities

ANSI

American National Standards Institute

App. Div.

Appelate Division

Appel. Rev.

Appelate Review

ASQ

American Society for Quality

271

Attys

Attorneys at Law

Bankr

Bankruptcy

BG

Bundesgericht (Switzerland)

BGB

Bürgerliches Gesetzbuch

BGBl.

Bundesgesetzblatt

BGE

Entscheidungen des schweizerischen
Bundesgerichts, Amtliche Sammlung

BGH

Bundesgerichtshof

BGHZ

Entscheidungen des Bundesgerichtshofs
in Zivilsachen

Bldg Con

Building and Construction Contracts

BPM

Business Process Management

Brooklyn J. Int´l L.

Brooklyn Journal of International Law

BverfGE

Entscheidungen des Bundesverfassungsgerichts

C. A.

Court of Appeal

Cal. L. Rev.

California Law Review

Cal. Rptr.

California Reporter

Can. Bar. Rev.

Canadian Bar Review

Cass

Cour de cassation

C.c.

Code civil

CCC

Cross Cultural Compliance

C.D.

United States District Court of the
Central District of ...

C. de. D.

Les Cahiers de Droit (Canada)
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CEO

Chief Executive Officer

CFA

Conditional Fee Agreement

CICR

Center for Interdisciplinary Compliance Research

CIP

Continuous Improvement Process

CISG

Convention on Contracts for
International Sale of Goods

C.L.J.

The Cambridge Law Journal

Clk Ct

Clerks of Court

C.M.L.R.

Common Market Law Review

cert. den.

certiorari denied

ch.

chapter

Cir.

Circuit Court of Appeals of the ... Circuit

Clunet

Journal du Droit International

Cmmd.

Command Paper

Co.

Company

Colum. Law Rev.

Columbia Law Review

Colum.J.Transn´t L.

Columbian Journal of Transnational Law

Com.L.J.

Comparative Law Journal

Comm. Code

Commercial Code

Com Law

Common Law

Cong.

Congress

Corn. Int. L. Rev.

Cornell International Law Review

Corn. L. Rev.

Cornell Law Review

Corp.

Corporation
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CPA

Consumer Protection Act

CPSA

Consumer Product Safety Act

CPSC

United States Consumer Product Safety
Commission

Const L

Constitutional Law

Conf L

Conflicts of Law

Cons Prod Warr

Consumer Product Warranty Act

CQM

Center for Quality Management

CQO

Chief Quality Officer

Cust D

Custom Duties and Import Regulations

Damg

Damages

DB

Der Betrieb

D.C.

District of Columbia

DfM

Design for Manufacturing

DIN

German Industrial Standard

Decl J

Declaratory Judgements

Dep in Ct

Deposits in Court

DLR

Dominion Law Reports

DP

Data Processing

Duq. L. Rev.

Duqueme Law Review

EC

European Community

E.D.

United States District Court of the
Eastern District of ...

EEC

European Economic Community
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EFQM

European Foundation of Quality
Management

EFTA

European Free Trade Association

EGV

Vertrag der Europäischen Gemeinschaft

EQA

European Quality Award

E. R.

English Reports

et al.

and others

etc.

et cetera

EU

European Union

EuGH

Court of the European Community

Estop & W

Estoppel and Waiver

EuZW

Europäische Zeitschrift für Wirtschaftsrecht

F. (2d)

Federal Reporter (Second Series)

f., ff.

the following page(s)

Fair Tr

Fair Trade Laws

Fed Courts

Federal Courts

Fed Tort

Federal Tort Claims Act

FMEA

Failure Mode and Effects Analysis

FR

Federal Rule

Fed. Reg.

Federal Register

F. Supp

Federal Supplement

FTA

Fault Tree Analysis

FTC

Federal Trade Commission
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GA. L. Rev.

Georgia Law Review

GA. J. Int´l & Comp.Law

Georgia Journal of International and
Comparative Law

Grand J

Grand Jury

Harv. Int. L. Rev.

Harvard International Law Review

Harvard L. Rev.

Harvard Law Review

H. L.

House of Lords

h. M.

herrschende Meinung

H. R.

House of Representatives

Hrsg.

Herausgeber

ICLQ

International and Comparative Law
Quarterly

IECL

International Encyclopedia of
Comparative Law

ILJ

Insurance Law Journal

in re

in this case

Inc.

Incorporated

Ins.

Insurance

int.

international

Int. Business Lawyer

International Business Lawyer

ISO

International Organisation of Standards

J.

Journal; Judge; Jurisdiction

J. D. I.

Journal du droit international (Canada)

JiT

Just in Time
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Jnt. Ven.

Joint Venture

Judgm.

Judgements

K. B.

King´s Bench, Law Reports

L. Ed.

Lawyer´s Edition Supreme Court
Reports

LIEI

Legal Issues of European Integration

lit.

litera

L. J.

Lord Justice

Lloyds Rep.

Lloyds Reporter

L. Q. R.

Law Quarterly Review

L. R.

Law Reports

Ltd.

Limited

MbO

Management by Objectives

MbPD

Management by Policy Deployment

Md.

Maryland

Mich. L. Rev.

Michigan Law Review

Miss.

Mississippi

MGT

Management Guidance Team

MIT

Massachusetts Institute of Technology

MLR

Modern Law Review

MüKo

Münchener Kommentar

MOSAR

Method Organised for a Systemic
Analysis of Risks

nat.

national
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Nat. L. J.

The National Law Journal

N. D.

United States District Court of the
Northern District of ...

N. E. (2d)

North Eastern Reporter (Second Series)

Negl.

Negligence

NILR

Netherlands International Law Review

N. J. Super.

New Jersey Superior Court

NJW

Neue Juristische Wochenschrift

No.

Numero

N. Y.

New York

N. Y. S. (2d)

New York Supplement (Second Series)

Ohio State L. J.

Ohio State Law Journal

OJLS

Oxford Journal of Legal Studies

OSHA

Occupational Safety and Health Act

Pa.

Pennsylvania

P. (2d)

Pacific Reporter (Second Series)

P. C.

Priory Council

Parl. L.

Parliamentary Law

PHA

Preliminary Hazards Analysis

ProdHaftG

Produkthaftungsgesetz

PHI

Produkt- und Umwelthaftpflicht
international – Recht und Versicherung
(since 1994)

ProdHaftVO

Produkthaftungsverordnung
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Prod. Liab.

Products Liability

PIT

Process Improvement Team

QAT

Quality Action Team

Q.B.

Queens Bench

QIP

Quality Improvement Program

QMS

Quality Maturity System

r.

rule

Rabels Z

Rabels Zeitschrift

R.S.B.C.

Revised Statutes of British Columbia

R.S.C.

Rules of the Supreme Court

Rev. du Bar. Can.

La Revue du Bureau Canadien

RIW

Recht der internationalen Wirtschaft

Rspr.

Rechtsprechung

S.B.C.

Statutes of British Columbia

S. Cal. L. Rev.

South California Law Review

S.C.R.

Supreme Court Reports (Canada)

S.Ct.

Supreme Court Reports (USA)

S.Z. (2d)

South Eastern Reporter (Second Series)

sec.

section

S.L.T.

Scots Law Times

So. (2d)

Southern Reporter (Second Series)

S.Q.

Statutes of Quebéc

St.

State

Stat.

Statutes
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Stan. L. Rev.

Stanford Law Review

Sup. Ct.

Superior Court

Super. Ct. App.

Superior Court of Appeals

S.W. (2d)

South Western Reporter (Second
Edition)

Sum Judg

Summary Judgement

Texas Int´l Law J.

Texas International Law Journal

TQM

Total Quality Management

T.R.

Term Reports

TTIP

Transatlantic Trade and Investment Partnership

Tul. L. Rev.

Tulane Law Review

u.a.

unter anderem

UCC

Uniform Commercial Code

U. Ill. L. Rev.

University of Illinois Law Review

U.S.

United States Supreme Courts (Reports)

U.S.C. S
UCLA L. Rev.

United States Code Statutes
University of California at Los Angeles
Law Review

UN

United Nations

UPLA

Uniform Product Liability Act

USA

United States of America

v.; vs.

versus

Vand. L. Rev.

Vanderbilt Law Review

VersR

Versicherungsrecht
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Vol.

Volume

Washington and Lee L. Rev.

Washington and Lee Law Review

W.L.R.

Weekly Law Report

WPM

Work Process Management

Yale L. J.

Yale Law Journal

z.B.

zum Beispiel

ZIP

Zeitschrift für Wirtschaftsrecht (vormals
Zivilistische Praxis)
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