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The Jurisprudence of the Rules-Based Order:
Germany's Indo-Pacific Guidelines and the South China Sea Code of Conduct

Malcolm Jorgensen®

Abstract:

Commitment to the ‘rules-based order’ (RBO) has emerged as a leading discourse among advocates
for stability in global order. Yet, despite the most authoritative rules being those agreed between
States to be legally binding, it is primarily political voices that advocate in these terms, often assum-
ing that they also embody lawyers’ commitment to the ‘international rule of law’. Legal scholarship
has in contrast remained sceptical regarding both the meanings of the RBO and the perils of uniting
legal and non-legal rules within a single normative ideal. This paper defines the RBO in jurisprudential
terms in order to interrogate a core strategic assumption driving the discourse: that establishing ac-
cessible and pragmatic non-legal rules that are consistent with international law, complements and
reinforces legal rules governing the same subject matter. Using the case of the proposed ASEAN-China
Code of Conduct in the South China Sea (COC), the paper demonstrates that the RBO and the interna-
tional rule of law are antagonistic normative ideals in cases where legal rules have failed to constrain
the competitive ambitions of a geopolitically dominant state. In such cases, a lack of distinction be-
tween legal and non-legal rules tends to reinforce underlying power imbalances and facilitate inter-
pretations detrimental to the integrity of law. States must instead look beyond substituting one cat-
egory of rules for another and seek strategies for reconfiguring power itself. Expanding recognition
of the ‘Indo-Pacific’ connects the Asia-Pacific and Indian Oceans as a single geostrategic domain,
which thereby takes into account considerations of the balances of power necessary for a RBO con-
sistent with international law.

*Dr. Malcolm Jorgensen is a fellow of the Berlin Potsdam Research Group “The International Rule of Law - Rise
or Decline?”. The author wishes to thank colleagues who participated in workshop presentations to the KFG in
Berlin and to the ANU Geoeconomics Working Group in Canberra, including especially for feedback from Heike
Krieger, Andreas Zimmermann, Andrew Hurrell, Johanna Lorenzo, Julian Kulaga, Anthea Roberts, Douglas Guil-
foyle and Shirley Scott.
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1. Introduction

On 1 September 2020, Germany released its Policy Guidelines for the Indo-Pacific, thereby joining the
growing number of States and regional organisations that endorse a concept of the Asia-Pacific and
Indian Oceans as a single geostrategic domain.' Contained in the guidelines is a commitment to re-
solve tensions in the South China Sea (SCS) by supporting ‘a substantive and legally binding Code of
Conduct between China and the ASEAN Member States’ (COC).2 The significance of these words is easy
to overlook, since there has been almost universal support among States for some version of the
COC since its negotiations began in 2002. Yet, by explicitly calling for a code that is ‘legally binding’,
Germany distinguished its diplomatic approach from nearly every other State engaged on the issue,
all of whom remain sensitive to China’s position that any such code should not comprise enforceable
legal obligations. In consequence, even where claimant States undoubtedly desire legally binding
rules, they have facilitated negotiations through a stance of diplomatic ambiguity that calls for a
code merely ‘consistent’ with international law.? Doing so represents a strategic trade-off, forgoing
insistence on the deeper institutional accountability of legality in expectation of reaching a prag-
matic agreement that more effectively promotes cooperation.*

The COC thus presents the archetypal case for examining the substantive difference between politi-
cal commitment to the ‘rules-based order’ (RBO), which has attained a hegemonic position in global
governance discourse, and the commitment in legal scholarship to the ‘international rule of law’.’ In
formal terms, the two concepts are generally understood to exist in a hierarchical relationship, with
the broader and more inclusive RBO constructed upon a foundation of more authoritative and de-
terminate rules of international law. In substantive terms, however, legal and political scholars are
engaged in parallel and equally fraught debates to define the respective concepts in response to the
same systemic challenges. In practice, both are quests for an unattainable holy grail, since the cen-
tral concepts embody the very disputes and tensions that are necessitating interrogation of rules of
global order in the first place.® The present author argued in 2018 that ‘international law cannot save
the rules-based order’, meaning that interpretations of certain foundational legal rules have become
so fragmented along geopolitical lines, and especially in the SCS, that they can no longer sustain
commonly agreed norms and institutions capable of peacefully resolving consequential disputes.’
This trend was well demonstrated in relation to the 12 July 2016 Arbitral Award in the long running
case between the Philippines and China over maritime and other disputes in the South China Sea

" Federal Foreign Office, Policy Guidelines for the Indo-Pacific: Germany — Europe - Asia: Shaping the 21st Century
Together (1 September 2020), https://www.auswaertiges-amt.de/blob/2380514/f9784f7e3b3falbd7c5446d2
74a4169e/200901-indo-pazifik-leitlinien--1--data.pdf.

2 Ibid, 16. Association of South East Asia Nations.
3 The SCS claimants, other than China and Taiwan, are Vietnam, the Philippines, Malaysia and Brunei.

“ See Timothy Meyer, ‘Alternatives to Treaty-Making— Informal Agreements’, in Duncan B. Hollis (ed.), The Oxford
Guide to Treaties, 2" edn. (OUP, 2020), 71.

5 See Heike Krieger & Georg Nolte, ‘The International Rule of Law - Rise or Decline? Approaching Current
Foundational Challenges’, in Heike Krieger, Georg Nolte & Andreas Zimmermann (eds.), The International Rule
of Law Rise or Decline? (OUP, 2019). On the meanings of ‘discourse’ and its relationship to power see: Teun A.
van Dijk, ‘What is Political Discourse Analysis?’ (1997) 11 Belgian journal of Linguistics 11, 12-15.

¢ This analysis has been misinterpreted in the opening page of a recent monograph, which stated that: ‘In late
2018, one jurist wrote that international law “cannot save the rules-based order,” even asserting that the very
search for the rules of law is an “unattainable holy grail™: See Stuart Casey-Maslen, Jus ad Bellum: The Law on
Inter-State Use of Force (Hart Publishing, 2020), 1. The intended meaning of the words and argument are clear
in the context of the quoted article, which is that attempts to find uncontested conceptual definitions of either
‘the rules-based order’ or ‘the international rule of law’ are ‘quests for an unattainable holy grail’ - not that
rules themselves are unattainable: See Malcolm Jorgensen, ‘International Law Cannot Save the Rules-Based
Order’, The Interpreter (18 December 2018), https:/ /www.lowyinstitute.org/the-interpreter/international-law-
cannot-save-rules-based-order.

7 Jorgensen, ibid.


https://www.auswaertiges-amt.de/blob/2380514/f9784f7e3b3fa1bd7c5446d274a4169e/200901-indo-pazifik-leitlinien--1--data.pdf
https://www.auswaertiges-amt.de/blob/2380514/f9784f7e3b3fa1bd7c5446d274a4169e/200901-indo-pazifik-leitlinien--1--data.pdf
https://www.lowyinstitute.org/the-interpreter/international-law-cannot-save-rules-based-order
https://www.lowyinstitute.org/the-interpreter/international-law-cannot-save-rules-based-order
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(SCS Award).t China has responded through forceful public diplomacy campaigns to advocate self-
judging interpretations of the Award® and has correspondingly carved out a ‘geolegal’ order in the
region, in which preponderant power is used to uphold its legal interpretations as effective political
norms, which increasingly inform and structure the rational incentives for regional interactions in-
dependently of their recognition as law."

The present paper addresses the corresponding side of this equation: that neither can a political
RBO save international law in cases where existing treaty or other legal obligations have already
failed to constrain the competitive ambitions of a geopolitically dominant State. This is a significant
point to explore, since the contrary assumption drives much of the intensifying appeals to the polit-
ical concept. Non-lawyers and policymakers regularly encounter what can appear as arcane juridical
debates about the formalities and correct interpretations of international law, with binary distinc-
tions seeming to exacerbate rather than resolve tensions in key cases.” There is thus an allure to
seeking pragmatic and responsive rules that are founded in the more accessible legitimacy of polit-
ical norms and values. Moreover, appealing to a RBO comprised of a dense network of different cat-
egories of rules is assumed to complement and reinforce legal rules governing the same subject
matter.” Yet, this bargain may well be an illusion, with hard cases such as the COC demonstrating
that a political RBO remains susceptible to the same limitations that have caused legal rules to fail.
Redefining the nature of rules themselves, including even as ‘a new type of international law’,”
amounts to a bootstrapping argument - that legal rules facing political pressures can be saved
through reformulation as political obligations. Instead, the outcome may only add an additional nor-
mative layer with indeterminate authority, while having potentially perverse consequences on the
rule of law.

This circularity can only be broken by addressing underlying power structures, and so it is significant
that Germany’s advocacy for a legally binding COC, as well as for a ‘rules-based international order’,
sits within its new found commitment to the geostrategic concept of the ‘Indo-Pacific’.™ This is a
historical turn, with the term ‘Indopazifischen Raum’ first emerging in the 1924 writings of German
political geographer Karl Haushofer, on constructing dominant power balances in the region.™ Ger-
many's return to the concept, for the inverse purpose of counterbalancing overweening power, adds
weight to a growing number of regional and global voices seeking mainstream recognition of the
Indo-Pacific, which now includes an official European position.”® The ultimate success of reimagining
favourable balances of power across the Indo-Pacific will be the ability to articulate legally binding

8 [n re Arbitration Between the Republic of the Philippines and the People’s Republic of China (Award) (Permanent
Court of Arbitration, Case No. 2013-19, 12 July 2015).

9 See Chinese Society of International Law, ‘The South China Sea Arbitration Awards: A Critical Study’ (2018) 17
Chinese Journal of International Law 207; Douglas Guilfoyle, ‘The Rule of Law and Maritime Security:
Understanding Lawfare in the South China Sea’ (2019) 95 International Affairs 999, 1013-1016.

0 See Malcolm Jorgensen, ‘Equilibrium and Fragmentation in the International Rule of Law: The Rising Chinese
Geolegal Order’, KFG Working Paper Series, No. 21 (November 2018), https://ssrn.com/abstract=3283626.

" Meyer, ‘Alternatives to Treaty-Making’, 61-63.

2 Mark A. Pollack & Gregory C. Shaffer, ‘The Interaction of Formal and Informal International Lawmaking’, in Joost
Pauwelyn, Ramses A. Wessel & Jan Wouters (eds.), Informal international Lawmaking (OUP, 2012), 251.

3 Heike Krieger, ‘Populist Governments and International Law: A Rejoinder to Paul Blokker and Marcela Prieto
Rudolphy’, EJIL:Talk! (27 January 2020), https://www.ejiltalk.org/populist-governments-and-international-law-
a-rejoinder-to-paul-blokker-and-marcela-prieto-rudolphy/.

" pPer Heiko Maas, Federal Foreign Office, Policy Guidelines for the Indo-Pacific, 2.

s Timothy Doyle & Dennis Rumley, The Rise and Return of the Indo-Pacific (OUP, 2000), 29-30; Hans W. Weigert,
‘Haushofer and the Pacific: The Future in Retrospect’ (1942) 20 Foreign Affairs 732.

6 Council of the European Union, EU Strategy for Cooperation in the Indo-Pacific, 7914/21 (16 April 2021),
https://data.consilium.europa.eu/doc/document/ST-7914-2021-INIT/en/pdf; Garima Mohan, ‘A European
Strategy for the Indo-Pacific’ (2020) 43 The Washington Quarterly 171.



https://ssrn.com/abstract=3283626
https://www.ejiltalk.org/populist-governments-and-international-law-a-rejoinder-to-paul-blokker-and-marcela-prieto-rudolphy/
https://www.ejiltalk.org/populist-governments-and-international-law-a-rejoinder-to-paul-blokker-and-marcela-prieto-rudolphy/
https://data.consilium.europa.eu/doc/document/ST-7914-2021-INIT/en/pdf
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rules that are also effective in governing consequential matters. This particular reconceptualisation
of the power balance around China faces steep hurdles in trying to save the integrity of regional
order but, unlike the COC, it at least takes account of the conditions necessary to do so. The COC
emerges as a ‘canary’ in the minefield of regional tensions, and its silence as an effective instrument
will be a warning to governments and policymakers of the perils of appealing to the RBO without
heeding the geostrategic context that ensures consistency with the international rule of law.

This paper begins by reviewing existing jurisprudential perspectives on the RBO, which in the most
formalistic sense may denote the totality of legal and non-legal rules of global governance. In prin-
ciple, these different categories of rules remain conceptually distinct and arranged in a hierarchical
relationship, with law enshrining the most authoritative and determinate rules upon which political
rules are founded. However, in practice, a normative relationship of mutual-dependency is evident,
where subordinate political norms can also operate to shape the interpretation and authority of
legal rules. The paper thus draws upon comparative international law scholarship to develop a sec-
ondary interpretation of the RBO, which is as a predominantly Western conception of the particular-
istic liberal commitments enshrined within the legal order. This meaning competes with more sov-
ereignty based legal conceptions, as articulated prominently by China and Russia, and thereby offers
a more rather than less determinate legal concept than the ‘rule of law’ simpliciter. Policymakers
responding to a disrupted global order have turned to the RBO in both senses, as a normative ideal
that is perceived to offer a more accessible and pragmatic framework than law alone, but one capa-
ble of complementing and reinforcing a particular form of legal and political order.

The second section of the paper applies these concepts to the case of the ASEAN-China COC, which
has emerged as the most prominent RBO agreement, within the most significant dispute, at the heart
of the most consequential shift in global power. In this crucial case, it can be seen that the RBO
discourse cannot overcome the fundamental problem that China, as a geopolitically dominant State,
no longer recognises meaningful constraints on its ambition as enshrined in the United Nations Con-
vention on the Law of the Sea (UNCLOS).” The trajectory of COC negotiations over nearly 30 years
demonstrates that, by appealing to the RBO to circumvent intractable legal disputes, China's exces-
sive maritime claims are being enshrined in what could be termed a ‘rules-based order’, but one that
is destructive rather than resuscitative of the ‘international rule of law’. The paper concludes by
considering the relationship between the Indo-Pacific concept and international law, which is as a
geostrategic account of the necessary conditions for any concept of a RBO, legal or otherwise. Calls
for a COC that is binding and/or consistent with international law can be more credibly made within
the context of a political strategy for constructing purposive power balances in the region. The evo-
lution in German policy thus exemplifies the increasingly acute strategic decisions facing advocates
for a RBO that is consistent with a law-based order.

2. Law and Politics of the Rules-Based Order

Appeals to variants of the RBO have risen exponentially since the end of the Cold War, and are by
now well established as among the most prominent political concepts for defending the status quo
of the global order that emerged during this period.” The relatively recent ubiquity of the term has
closely tracked post-Cold War shifts in global power, leading Samuel Moyn to describe ‘a classic

7 United Nations Convention on the Law of the Sea, opened for signature 10 December 1982, 1833 UNTS 397
(entered into force 16 November 1994).

'8 For a useful overview and conceptual history of the concept see the Lowy Institute Project: Australia’s Security
and the Rules-Based Order, https://www.lowyinstitute.org/about/programs-and-projects/australias-security-
and-rules-based-order.



https://www.lowyinstitute.org/about/programs-and-projects/australias-security-and-rules-based-order
https://www.lowyinstitute.org/about/programs-and-projects/australias-security-and-rules-based-order

8 | KFG Working Paper No. 49 | May 2021

instance of an invention of tradition’.” Critics of the pervasive discourse charge that, as a concept,
the RBO ‘has become increasingly devoid of substance’,?’ is a ‘myth’,?" or that the history of the
largely synonymous ‘liberal international order’ is ‘neither very liberal nor very orderly’.? Yet, per-
sistent examinations and invocations demonstrate a point of agreement among scholars and poli-
cymakers: the real power of the concept when employed as a metaphor for a disrupted global order.

Concrete definitions have been sought by leading commentators such as John lkenberry, who has
identified specific ‘pillars’ in the form of ‘the security order, the economic order, and the human
rights order'. Disorder is thus evident where these three pillars ‘have become unbundled, and their
benefits can be obtained without buying into a suite of responsibilities, obligations, and shared val-
ues’.?* From that perspective, it is especially Western States and policymakers who purposively em-
ploy the RBO term to convey a sense of disruption. The phrasing of German Foreign Minister Heiko
Maas is representative: ‘The international order is under huge pressure. Some players are increas-
ingly engaging in power politics, thus undermining the idea of a rules-based order with a view to
enforcing the law of the strong’.” Yet, all such formulations remain forensic constructions of hege-
monic and therefore previously unstated understandings of global rules, institutions and conven-
tions, and hence subject to deep substantive disagreements. The lack of precision in the RBO as a
term of art should thus be no surprise, since there was little need to name and categorise what was
distinctive about the global order in the immediate post-Cold War years, when the singularity and
longevity of US influence seemed to be among its defining features.?® Moreover, competing formula-
tions of the RBO replicate genuine disputes over the power structures and values constituting global
order, which are the real forces necessitating interrogation of international rules in the first place.”

What is clear is that primarily political voices advocate in these terms, while often assuming that
they also embody lawyers’ principal commitment to the ‘international rule of law’.?® Much of legal
scholarship has in contrast remained sceptical regarding both the meanings of the RBO and the per-
ils of uniting legal and non-legal rules within a single normative ideal. Still, the relative silence of
lawyers remains both conspicuous and puzzling in circumstances where the most authoritative and
determinate rules of global order are precisely those with legally binding force. The reality is that
political power lies foremost with those governments and policymakers advocating for the RBO, leav-
ing lawyers in the vulnerable position of being almost entirely missing from the most significant
discourse setting the terms for international law’s future authority and legitimacy. The first half of

9 Samuel Moyn (22 November 2020), https:/ /twitter.com/samuelmoyn/status/1330481845323124739; See Google
Books Ngram Viewer for appearances of the phrase ‘rules-based order’ in English language books since 1800:
https://books.google.com/ngrams/graph?content=rules-based+order&year_start=1800&year_end=2019&cor
pus=26&smoothing=3&.

20 Bobo Lo, ‘Global Order in the Shadow of the Coronavirus: China, Russia and the West’, Lowy Institute (29 July
2020), https:/ /www.lowyinstitute.org/publications/global-order-shadow-coronavirus-china-russia-and-west.

2 Andrew J. Bacevich, ‘The “Global Order” Myth’, The American Conservative (15 June 2017), https:/ /www.theameri
canconservative.com/articles/the-global-order-myth/.

2 patrick Porter, ‘A World Imagined: Nostalgia and Liberal Order’, Cato Institute Policy Analysis, No. 843 (5 June
2018), https:/ /www.cato.org/policy-analysis/world-imagined-nostalgia-liberal-order.

3 Yoichi Funabashi & G. John lkenberry, ‘Introduction’, in Yoichi Funabashi & G. John lkenberry (eds.), The Crisis
of Liberal Internationalism: japan and the World Order (The Brookings Institution, 2020), 2.

% G. John lkenberry, ‘The Next Liberal Order’ (2020) 99 Foreign Affairs 133, 139.

% Heiko Maas & Jean-Yves Le Drian, ‘Who, if not Us?', Siiddeutsche Zeitung (14 February 2020), https://www.aus
waertiges-amt.de/en/newsroom/news/maas-le-drian-sueddeutsche/2189696.

26 Malcolm Jorgensen, ‘The United States’, in Robin GeiR & Nils Melzer (eds.), The Oxford Handbook of the
International Law of Global Security (QUP, 2021), 927.

7 John ). Mearsheimer, ‘Bound to Fail: The Rise and Fall of the Liberal International Order’ (2019) 43 International
Security 7.

28 See Krieger & Nolte, ‘The International Rule of Law’, 4-7.



https://twitter.com/samuelmoyn/status/1330481845323124739
https://books.google.com/ngrams/graph?content=rules-based+order&year_start=1800&year_end=2019&corpus=26&smoothing=3&
https://books.google.com/ngrams/graph?content=rules-based+order&year_start=1800&year_end=2019&corpus=26&smoothing=3&
https://www.lowyinstitute.org/publications/global-order-shadow-coronavirus-china-russia-and-west
https://www.theamericanconservative.com/articles/the-global-order-myth/
https://www.theamericanconservative.com/articles/the-global-order-myth/
https://www.cato.org/policy-analysis/world-imagined-nostalgia-liberal-order
https://www.auswaertiges-amt.de/en/newsroom/news/maas-le-drian-sueddeutsche/2189696
https://www.auswaertiges-amt.de/en/newsroom/news/maas-le-drian-sueddeutsche/2189696
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this paper accordingly focusses on building the conceptual bridges for lawyers to engage with the
RBO discourse, for the purpose of influencing greater recognition of the unique authority of legal
rules and the conditions for making them effective. The following section starts by reviewing current
limitations in the ways that political RBO advocates systematically appeal to legal authority, and the
value that greater legal engagement can offer to both policy discourse and international law schol-
arship. The focus then turns to alternative jurisprudential interpretations of the RBO and the ways
they might address the challenges of distinguishing between legal and non-legal rules, and of char-
acterising the relationships between them. Existing positivist accounts are useful for drawing a con-
ceptual distinction between law and non-law, but are not concerned to address political questions
about the substantive interrelationship between categories of rules. An analysis from comparative
international law is accordingly developed as a way for lawyers to translate substantive conceptions
of law entailed in the RBO into jurisprudential terms. The section concludes by analysing the merits
of these legal conceptions for shaping the global order, with a focus on the question of when the
legal and non-legal rules of the RBO are more likely to sit in a complementary versus an antagonistic
relationship.

a) The Value of Legal Engagement

The RBO as a political discourse is concerned with questions about the function and effects of norms
constituting the order, which introduces competing strategic interpretations absent from legalistic
concerns only to establish rules as law or non-law.?” Nevertheless, a point of commonality between
all political conceptions is that international law forms a core element of the RBO, and is assumed
to have a mutually reinforcing relationship with associated non-legal rules.*® Non-lawyers have long
recognised value in the legalisation of rules, which includes qualities such as allowing for more cred-
ible and durable commitments, and reducing the transaction costs of managing and enforcing rules.®
Categorisation of rules is nevertheless guided foremost by their function and effect, with sharp dis-
tinctions based on legal formality remaining a secondary concern. A representative example is in
Australia’s 2017 Foreign Policy White Paper, which cites strengthening the ‘rules-based international
order’ as a central pillar.>? A commitment to ‘the rule of law ... beyond our borders’ is defined not in
terms of advocacy for legal rules however, but rather as ‘an international order in which relations
between States are governed by international law and other rules and norms’.* The 2018 G7 Foreign
Ministers’ Communiqué likewise declared commitments to ‘the rules-based international order, in-
cluding international law and non-binding norms of state behaviour', which was threatened by,
among other things, ‘the defiance of international law and standards’.>*

2 See Malcolm Chalmers, ‘Which Rules? Why There is No Single ‘Rules-Based International System”, Occasional
Paper, London: Royal United Services Institute [RUSI] (April 2019), https://www.rusi.org/sites/default/files /2019
05 op which rules why there is no single rules based international system web.pdf.

30 Mark Beeson & Andrew Chubb, ‘Australia, China and the Maritime ‘Rules-Based International Order”:
Comparing the South China Sea and Timor Sea Disputes’ (2019) International Relations of the Asia-Pacific 1, 5;
Rory Medcalf, Contest for the Indo-Pacific: Why China Won’t Map the Future (La Trobe University Press, 2020),
203.

31 Kenneth W. Abbott & Duncan Snidal, ‘Hard and Soft Law in International Governance’ (2000) 54 International
Organization 421, 426-431.

32 Australian Department of Foreign Affairs and Trade, 2017 Foreign Policy White Paper (November 2017),
https:/ /www.dfat.gov.au/sites/default/files/2017-foreign-policy-white-paper.pdf, 79.

3 |bid, 11 & 83, emphasis added.

3 Group of Seven, G7 Foreign Ministers’ Communiqué (23 April 2018), https://www.auswaertiges-amt.de/blob/22
03866/e09ebbf5839¢1065e0d75e38a8e360bf/gemeinsame-abschlusserklaerung-toronto-data.pdf, [4],
emphasis added.



https://www.rusi.org/sites/default/files/201905_op_which_rules_why_there_is_no_single_rules_based_international_system_web.pdf
https://www.rusi.org/sites/default/files/201905_op_which_rules_why_there_is_no_single_rules_based_international_system_web.pdf
https://www.dfat.gov.au/sites/default/files/2017-foreign-policy-white-paper.pdf
https://www.auswaertiges-amt.de/blob/2203866/e09ebbf5839c1065e0d75e38a8e360bf/gemeinsame-abschlusserklaerung-toronto-data.pdf
https://www.auswaertiges-amt.de/blob/2203866/e09ebbf5839c1065e0d75e38a8e360bf/gemeinsame-abschlusserklaerung-toronto-data.pdf
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Confirmations along the lines that international law forms ‘a fundamental pillar of the international
rules-based order'® seek to clothe the RBO in the legitimacy of legal authority, and yet do so without
specifying juridical relationships. This remains problematic for lawyers, for whom there is a categor-
ical distinction between law and non-law, with the former rules seen to anchor the ‘non-binding
norms of state behaviour'.?® Better integrating these jurisprudential sensibilities is thus crucial in
order to address the fears of lawyers that any process of engaging with the RBO will compromise the
authority of law. Moreover, legal distinctions add value to political accounts, by specifying the dif-
ferent magnitude of challenge entailed in disruptions to laws defining State sovereignty or associ-
ated powers of rule creation, for example, as compared to dependant political norms. The relation-
ship between the RBO and the rule of law is accordingly more complicated than merely being more
and less inclusive normative ideals, since the broader concept holds the potential to reinforce the
visibility and legitimacy of law, but also to erode what is unique about legal authority. The question
of how international law relates to the RBO in terms of hierarchy and interdependence therefore
remains underdefined among its political advocates.

The value for legal scholarship of connecting to the RBO discourse remains obvious, with political
scientists and policy analysts providing a wealth of sophisticated analysis of precisely the trends
determining the future of international law, but which require conceptual keys to unlock insights. An
example is in the leading research project by the German Institute for International and Security
Affairs (SWP) on ‘the rise and decline of the liberal international order’, which persuasively identifies
significant variables to include ‘the underlying power configuration of the international order and
its components; its principles, norms, rules and institutions; its patterns of cooperation and conflict;
its enforcement mechanisms; its legitimacy, effectiveness and authority; its adaptability; and its evo-
lution over time'.* These are all the major determinants that lawyers already recognise as reshaping
the future of international legal order, but the SWP research addresses the significance of interna-
tional law only indirectly — as one indices among others of the declining order.?® Achieving more
authentic dialogue promises to enrich scholarship in both directions but, should lawyers fail to en-
gage, they risk being sidelined from today’s most significant global order discourse - one that is
already setting the terms for the future authority and legitimacy of international law.

b) Law and the Rules-Based Order

aa) Distinguishing Legal and Non-Legal Rules

The threshold task for defining the RBO in legally comprehensible terms is to clearly distinguish
between the legal and non-legal rules of global governance. In orthodox terms, legally binding agree-
ments, and the rules they create, are established in accordance with the recognised sources of in-
ternational law, and thus foremost through compliance with treaty principles that include being a
written agreement between States, or other authorised subjects, governed by international law.*
The primary significance of this category of rules is to offer forms of accountability through specific

35 European Union, Statement by EU High Representative Borrell on Formation of New Israeli Government (18 May
2020), https://www.un.org/unispal/document/statement-by-eu-high-representative-borrell-on-formation-of-
new-israeli-government/.

3% Prosper Weil, ‘Towards Relative Normativity in International Law?' (1983) 77 American Journal of International
Law 413.

3 Hanns W. Maull, ‘The Once and Future Liberal Order’ (2019) 61 Survival 7, 9.

38 See Hanns W. Maull, ‘The Rise and Decline of the Liberal International Order’, in Hanns W. Maull (ed.), The Rise
and Decline of the Post-Cold War International Order (OUP, 2018), 291-2.

¥ Statute of the international Court of Justice (1945) Art. 38; Vienna Convention on the Law of Treaties (1969), Art.
2(1)(a). See generally: Oscar Schachter, ‘The Doctrine of Sources and the Inductive Science of Law’, in Oscar
Schachter (ed.), International Law on Theory and Practice (Brill Nijhof, 1991), 35-37.
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rules and methods of interpretation, while breaches engage international state responsibility, up to

’

bound, objective considerations of the 