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Abstract

On January 21, 2023, the Court of Justice of the European Union issued two judgments on European Union (EU) law as a
check on the regulatory power of sport governing bodies: European Super League (ESL) and International Skating Union
(ISU). These judgments clarify that private entities who wield regulatory power are under EU law subject to what can be
characterized as good governance requirements. After examining how ESL and ISU enhance substantive and procedural good
governance, this article explores who benefits—and more importantly who does not benefit—from these good governance
requirements. While there is some ambiguity in the judgments regarding the scope of the good governance requirements,
the article argues that they both can and ought to be applied broadly to all who enjoy rights under EU law.
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1 Introduction

On December 21, 2023, the Court of Justice of the Euro-
pean Union (CJEU) delivered its judgments in two impor-
tant cases concerning to what extent European Union (EU)
law limits how sport governing bodies (SGBs) wield their
regulatory power: European Super League (ESL)" and Inter-
national Skating Union (ISU).> Of the many important legal
issues addressed in ESL and ISU, this contribution focuses
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on a core issue of private—and frequently transnational—
governance: How do we ensure that private regulators—i.e.
non-public entities that have regulatory, controlling, and
sanctioning powers—respect EU law, in particular as they
seek to regulate economically active actors?® This is a ques-
tion of great importance within sports, but also more gener-
ally in a world where transnational private actors play an
increased regulatory role.*

' European Superleague Company SL (ESL) v Fédération interna-
tionale de football association (FIFA) and Union des associations
européennes de football (UEFA), C-333/21, ECLI:EU:C:2023:1011.

2 ISU v Commission, C-124/21 P, ECLLI:EU:C:2023:1012. There
was, of course, also on the same date the delivery of the deci-
sion in SA Royal Antwerp Football Club v Union royale belge
des sociétés de football association ASBL (URBSFA), C-680/21,
ECLI:EU:C:2023:1010. However, the decision in Royal Antwerp is of
more peripheral relevance for the issues addressed herein.

3 Although, as illustrated by TopFir, this issue in some regards
also extend to non-economic actors. TopFit eV and Daniele Biffi v
Deutscher Leichtathletikverband eV, Case C-22/18. See further below
Part 3.

* For an excellent overview of the state-of-the-art, see Roger and
Dauvergne 2016.
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Where EU law affords physical and legal persons rights,
the corresponding duties most immediately and naturally lie
with the Member States. However, as the Court of Justice has
observed multiple times, physical and legal persons sometime
find themselves and their rights subject to the regulatory power
of non-governmental organizations and other private actors.
When those private regulators derive their powers from Mem-
ber States by delegation, the reasoning is straightforward: regu-
lations issued by such private regulators, and actions under-
taken to enforce them, are considered state measures and are,
like all such measures, subject to all Member States’ obligations
under the Treaties.®

The more problematic situation is one where a private
actor has become a de facto regulator in a sector without
an explicit delegation of state powers,’ or, as expressed in
ISU, where “that power originates ... from the autonomous
behaviour” of a private actor.® We know from CJEU juris-
prudence that this is not extremely uncommon and that trade
unions,’ professional associations,'? and SGBs!! are exam-
ples of such private regulators.

EU law provides two primary avenues for exercising con-
trol over such de facto private regulators and the private
regulations that they produce and apply: (1) (quasi-horizon-
tal) direct effect of fundamental freedoms against private
actors that aim to collectively regulate market conditions and
in doing so are capable of neutralizing the abolishment of

5 Angelo Ferlini v Centre hospitalier de Luxembourg, C-411/98,
ECLI:EU:C:2000:530, para 50; TopFit (n 4) para 35.

6 See e.g. Foster et al v British Gas plc, C-188/89,
ECLLEU:C:1990:313, paras 18-20; Wouters et al v Alge-
mene Raad van de Nederlandse Orde van Advocaten C-309/99,
ECLI:EU:C:2002:98, para 68. It would obviously be unacceptable as
a matter of principle if Member States could use delegation to escape
their EU law obligations.

7 As CJEU case law illustrates, Member States sometime implicitly
delegate regulatory power, including the power to erect ‘obstacles
to free movement’, to formally autonomous private entities through
non-intervention. BNO Walrave and LIN Koch v Association Union
cycliste internationale, Koninklijke Nederlandsche Wielren Unie and
Federacion Espaiiola Ciclismo, 36/74, ECLI:IEU:C:1974:140, paras
17-19.

8 ISU (n 3) para 126.

° See e.g. International Transport Workers’ Federation and Finn-
ish Seamen’s Union v Viking Line ABP and OU Viking Line Eesti,
C-438/05, ECLI:EU:C:2007:772; Laval un Partneri Ltd v Svenska
Byggnadsarbetareforbundet et al, C-341/05, ECLI:EU:C:2007:809.

10 See e.g. Wouters (n 7) (bar association); Ordem dos Téc-
nicos Oficiais de Contas v Autoridade de Concorréncia, C -1/12,
ECLI:EU:C:2013:127.

1 See e.g. Walrave (n 8); Union royale belge des sociétés de foot-
ball association ASBL v Jean-Marc Bosman, Royal club liégeois
SA v Jean-Marc Bosman and others and Union des associations
européennes de football (UEFA) v Jean-Marc Bosman, C-415/93,
ECLI:EU:C:1995:463; David Meca-Medina and Igor Majcen v Com-
mission, C-519/04 P, ECLI:EU:C:2006:492.
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national barriers;'? and (2) EU competition law bans on anti-
competitive agreements under Article 101 of the Treaty on
the Functioning of the European Union (TFEU) and abuse
of dominant position under Article 102 TFEU.!* Although
ESL and ISU primarily focus on the competition law avenue,
the Court of Justice also had an opportunity in those judg-
ments to address and clarify the scope and application of the
fundamental freedom avenue.

As elaborated on immediately below, one important
contribution of the two judgments is that EU law now, in
a clearer and stricter manner than before, imposes require-
ments of good governance on private regulators when they
exercise their regulatory power and enforce their regulations.
While this is an important and welcomed development, the
scope of application of these good governance requirements
is not entirely clear. While they clearly apply when private
regulators act as gatekeepers against external commercial
actors that seek to establish competing activities, as were
the circumstances in ESL and ISU, it is less clear to what
extent EU law affords similar good governance guarantees
to other subjects of private regulatory power, for example
individual athletes and clubs who’s claims are unrelated to
a commercial challenge of the dominant SGBs’ monopoly
on competitions. This contribution explores this issue and
concludes by arguing that there are compelling reasons for
giving the good governance requirements a broad, general,
and uniform scope of application that covers all those who’s
EU law rights are restricted by private regulators.

2 Enhanced good governance in ESL and ISU

In ESL and ISU, the CJEU applies and enforces what for
the sake of simplicity and brevity here are referred to as
good governance requirements. This term signifies legally
enforceable requirements that serve to enhance the transpar-
ency, foreseeability, and accountability of how regulatory
power is exercised. Good governance in this manner shares
the principle of legality’s and the rule of law’s aim of pre-
venting the arbitrary exercise of power.'* Good governance
is a broad concept that is used to mean slightly different
things in different contexts, and it can be noted that the

12 See e.g. Royal Antwerp (n 3) para 55 and cited case law.
13 Van Rompuy 2015.
14 Addink 2019, pp. 3-6.

15 There are, similarly, different views on the complex relationships
between good governance, rule of law, and legality, each which are
vague, complex, and disputed concepts. However, there is neither
need nor room here for an elaborated discussion of these matters. For
an excellent general overview, see Addink (n 15); Graham et al. 2003.
See also, more specifically in the context of sports, e.g. Geeraert and
van Eekeren 2021; Geeraert et al. 2014; European Commission 2013;
Houlihan.
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good governance requirements articulated in ESL and ISU
include some of the principles of good governance articu-
lated by the International Olympic Committee (IOC), par-
ticularly with regard to the regulatory framework, '® but that
the latter also includes a number of additional elements.

The power that needed to be checked against arbitrary
exercise was traditionally that of states. However, as pri-
vate regulators, who frequently operate on a transnational
level, increasingly take over some of the regulatory powers
of states, the application of good governance—as well as the
related concepts of legality and rule of law—to private regu-
lators becomes more pressing and motivated.!” The CJEU’s
judgments in ESL and ISU can be seen as part of this devel-
opment as they address many of the core elements of good
governance: Whether the SGBs in exercising their regula-
tory powers had observed sufficient standards of objectiv-
ity, transparency, and non-discrimination were central to the
questions referred by the national court in ESL'® and to the
Commission’s decision in ISU'°. In its judgments, the CJEU
builds on this and confirms that both free movement rights
and EU competition law includes what can broadly be char-
acterized as good governance requirements.

This includes, first, requirements applicable to the sub-
stantive content of those regulations or, differently phrased,
substantive good governance requirements. In ESL, the
CJEU held that a prior approval scheme that restricts free
movement of services can only be justified if it is “based on
objective, non-discriminatory [substantive] criteria which
are known in advance.””° It also follows from both ESL and
ISU that similar requirements apply under competition law.
Under Article 102 TFEU, undertakings having “the power
to determine the conditions in which potentially competing
undertakings may access the market” constitute abuse of a
dominant position “by its very existence” unless that power
is “placed within a framework of substantive criteria which
are transparent, clear and precise [and] suitable for ensuring
that such a power is exercised in a non-discriminatory man-
ner and enabling effective review...”?! Related sanctioning

19 International Olympic Committee.
17 See e.g. Lindholm 2024; Schultz 2014; Somek 2006.

8 European Super League Company, S L v Union of European
Football Associations (UEFA) Fédération Internationale de Football
Association (FIFA) [2021] Commercial Court No 17, Madrid, Spain
C-333/21.

19 E.g. Commission Decision of 8122017 relating to proceedings
under Article 101 of the Treaty on the Functioning of the European
Union (the Treaty) and Article 53 of the EEA Agreement—Inter-
national Skating Union’s Eligibility rules [2017] Commission
AT.40208, C(2017) 8240 final, paras 228 et seq.

20 ESL (n 2) paras 254-255.

2l ibid 135 citing; OTOC (n 11); See also ESL (n 2) para 155; ISU (n
3) paras 131-133.

rules, the Court adds, must also be “transparent, objective,
precise, nondiscriminatory and proportionate”.??

Moreover, according to ESL, under Article 101 TFEU,
when such a framework is missing, “rules on prior approval,
participation and sanctions such as those at issue in the main
proceedings reveal, by their very nature, a sufficient degree
of harm to competition and thus have as their object the
prevention thereof”.>* Similarly, the Court held in ISU that
when assessing whether an association having regulatory
powers has exercised those powers contrary to Article 101,
“it is relevant to determine, first of all, whether that power is
circumscribed by substantive criteria which are transparent,
clear and precise [and that] have been clearly set out in an
accessible form, prior to any implementation of the powers
that they are intended to circumscribe.”?* When such rules,
“like the prior authorisation and eligibility rules, are not
subject to suitable restrictions [they] must be regarded as
having as their object the restriction of competition.”?

The good governance requirements articulated in ESL
and ISU are however not limited to the regulations as such,
but extend, second, to how the regulations are applied and
enforced. This can be referred to as procedural good gov-
ernance requirements. In ESL, the CJEU held that for the
purpose of free movement analysis, a failure to respect the
procedural good governance requirements established in
its competition law analysis means that regulations such as
those in question were incapable “of being justified by a
legitimate objective in the public interest.”?® That is to say,
a restriction of free movement can never be justified unless
the private regulator respects procedural good governance.

The Court also held that a power that can be used “to
deny potentially competing undertakings access to a given
market” and that is “different to those normally available
to undertakings”, violates Article 102 TFEU unless it is
“placed within a framework of transparent, non-discrimi-
natory detailed procedural rules” that “have been laid down
in an accessible form prior to any implementation of those
rules.”?” Finally, according to ESL, under Article 101 TFEU,
the absence of such procedural rules means that the private
regulation of the type in question constitute a “decision by
an association of undertakings having as its object the pre-
vention of competition.”?®

22 ESL (n 2) para 151; cf ISU (n 3) para 133.
2 ESL (n2) para 178.

24 ISU (n 3) para 131. See also ibid 137, upholding ISU v Commis-
sion, T-93/18, ECLI:EU:T:2020:610 [85-89, 118].

25 ISU (n 3) paras 144-145. In both instances, the CJEU, as did the
General Court in its judgment in ISU (ISU v. Commission (n 25) para
88.) cite in support for this point the decision in OTOC (n 9) paras
96-100 as it applied the Wouters doctrine.

26 ESL (n 2) paras 254-257.
27 ibid 136-138, 151; See also ibid 147.
28 ESL (n 2) para 179.
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To summarize, it follows from ESL and ISU that EU law
contains good governance requirements of both substan-
tive and procedural nature that private regulators must, at
least under certain conditions,?® comply with. Some of these
requirements are quite extensive and qualified. For exam-
ple, the above quoted requirement that private rules must be
transparent, clear, precise, and accessible is strongly remi-
niscent of Fuller’s elements of moral law.** There was some
support for these requirements in existing jurisprudence and
in support of its findings the Court relied quite extensively
on its previous case law, including OTOC?" and MOTOE.*?
In ESL and ISU the Court did however also expand signifi-
cantly on the requirements previously established in these
rulings, both in terms of the standard of those requirements
and their scope.*

How these requirements apply and to what effect varies
slightly between different areas of law. The legal conse-
quences of these requirements are in the end primarily
felt by the private regulators if they need to justify their
rules that restrict free movement rights or competition.
When analyzing whether a private regulator has abused
its dominant position through the exercise of regulatory
power, a failure to respect both the substantive and pro-
cedural good governance requirements set out in ESL and
ISU constitutes a violation of Article 102 TFEU per se,
since that provision is subject to no exceptions. Simi-
larly, under free movement law a failure to respect the
requirements removes any possibility of justifying a free
movement restriction. Only under Article 101 TFEU does
a private regulator that fails to respect good governance
have any room for justification a restriction of competi-
tion, but the two judgments still significantly narrow its
room for doing so to what falls under the Treaty-based
exception found in Article 101(3) TFEU. In this man-
ner, EU law imposes serious, significant, and potentially
effective limitations on the arbitrary exercise of private
regulatory power.

It should, finally, be noted that there are some small
differences between these areas in how the Court formu-
lates the exact nature of the good governance require-
ments. These differences are curious and seemingly
unnecessary: That rules are accessible and knowable in
advance, transparent, clear, and precise, as well as objec-
tive and non-discriminatory, are all fundamental legal
values related to the principle of legality and the rule of

29 These conditions are the subject of the next section.
0" Fuller 1964.
310T0C (n 11).

32 Motosykletistiki Omospondia Ellados NPID (MOTOE) v Elliniko
Dimosio, C-49/07, ECLI:EU:C:2008:376.

3% Unlike both OTOC and MOTOE, neither ESL nor ISU involved
elements of more direct delegation of state power.
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law. There are no obvious and compelling reason why the
elements of these requirements should vary depending
on which Treaty article (Article 101 or 102 TFEU for
the competition law avenue or one of the Treaty articles
guaranteeing free movement rights) subjects rely on to
challenge how private regulators exercise their regulatory
powers. It therefore seems likely that such differences in
language are unintended, perhaps a consequence of the
Court borrowing language from its separately developing
lines of case law.

3 Good governance beyond gatekeeping
competitors?

It remains to determine whether the good governance
requirements articulated in ESL and ISU always apply to
private regulators, assuming the situations falls under the
scope of EU competition or free movement law, or whether it
is subject to conditions. Specifically, is it only certain types
of private regulation or certain classes of regulated subjects
that fall within the scope of the good governance require-
ments laid down in ESL and ISU? In ESL the applicants
were themselves commercial actors seeking to organize
sporting events that would directly compete with the events
organized by the SGBs, and in ISU the applicants’ claims
were attached to similar efforts by an organizer of compet-
ing events.

When exploring this matter, it is important to keep the
particular facts and procedural context of ESL and ISU in
mind. In ESL, the CJEU responded to the questions posed by
the referring national court and which related to the facts in
the individual dispute before it. ISU was arguably even more
context bound. It was a direct action in which the Court was
tasked to assess the General Court’s review>* of the Com-
mission’s decisions® of the ISU’s regulations and actions. It
is therefore not surprising that the Court in both judgments
explicitly referred to the specific ‘rules at issue’, or that the
Court only explicitly held that the requirements apply to, for
example, “the power to determine the conditions in which
potentially competing undertakings may access the mar-
ket”3® and “rules on prior approval of sporting competitions
and participation in those competitions”*’. Such language
does, however, raise the important question of whether the
good governance requirements only apply in such situations
and to such rules, or whether, for example, a club or an ath-
lete, unrelated to any effort to establish competing events,
could invoke the good governance requirements expressed

3* ISU v. Commission (n 25).

35 Commission Decision (n 20).

36 See e.g. ESL (n 2) para 135. Cf ISU (n 3) paras 125-126, 131.
37 See e.g. ESL (n 2) paras 151, 253; Cf ISU (n 3) paras 144—146.
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in ESL and ISU against an SGB’s regulations. While the
two judgments do not explicitly rule this out, they also do
not directly support it, but leaves it open to interpretation.

With regard to the application of substantive good gov-
ernance requirements in the context of fundamental freedom
restrictions, the CJEU found support its previous case law
for its holding in ESL.*® This includes its decision in TopFit.
In that case, the Court relied on a substantive good govern-
ance requirement that it had previously established for state-
imposed prior authorization schemes,* and extended it to
private regulators—in that case specifically an SGB.*’ The
regulation concerned in TopFit held that foreign nationals,
including those from other EU Member States, could not
compete in the final of a national amateur athletics cham-
pionship.*! Thus, the Court found in TopFit that substan-
tive good governance requirements under EU law apply to
an amateur athlete who’s challenge of a prior authoriza-
tion scheme was unrelated not only to the establishment of
competing commercial events, but to commercial activities
altogether.

A combined reading of TopFit and ESL is an authority for
the proposition that any person who is subject to and seeks
to challenge a prior authorization scheme laid down by a
private regulator on the grounds that it limits free move-
ment can invoke substantive good governance require-
ments against that private regulator, and that it is immate-
rial whether that claim has any connection to that private
regulator seeking to ‘gatekeep’ against the introduction of
competing events.*> Moreover, it follows, as illustrated by
ESL and ISU, that in order for that substantive protection to
be effective, such a person must also enjoy procedural good
governance guarantees. It is technically possible to construe
the scope of the good governance requirements in these situ-
ations narrowly to only specifically cover prior authorization
schemes. However, it hardly makes sense to reward private
regulators that erect barriers to free movement with lowered
expectations of good governance if they fail to provide any
system of authorization. The most obvious conclusion would
therefore seem to be that the scope of the good governance

38 ESL (n 2) para 255, citing Canal Satélite Digital SL v Admin-
stracion General del Estado, and Distribuidora de Television Digital
SA (DTS), C-390/99, ECLI:IEU:C:2002:34, para 35 and TopFIt (n 4)
para 65.

% The Court had previously recognized this as ‘settled case law’.
Canal Satélite Digital (n 39) para 35.

40 TopFit (n 4) paras 64—65, citing the same line of case law as Canal
Satélite Digital (n 39).

4l TopFit (n 4) para 26.

421 can see no possible reason why under EU law economically
active persons relying on free movement rights in this regard would
enjoy weaker good governance protection than a non-economically
active person.

requirements laid down in ESL and ISU apply broadly to all
free movement claims.

There is even more uncertainty regarding the scope of
good governance requirements under competition law, as
they are seemingly even more closely than under free move-
ment law connected to the case-specific circumstances and
context. It clearly follows from ESL and ISU that an external
actor that seeks to establish competing events has a right to
substantive good governance that can be enforced against
a gatekeeping private regulator under both Articles 101
and 102 TFEU. However, the Court carefully distinguish
these cases from its previous judgment in Meca-Medina,
a non-gatekeeping case concerning the application of anti-
doping rules against professional swimmers.** In that case,
the Court applied the Wouters doctrine in order to find that
the anti-doping rules were not captured by Article 101(1)
TFEU since they were “justified by a legitimate objective”.**
According to the Court, this was not possible in ESL or ISU,
since the sport regulations in these cases had as their ‘object’
the distortion of competition, whereas in Meca-Medina the
restriction of competition was merely a ‘result’.*

It follows clearly from ESL and ISU that Meca-Medina
remains good law and that the restriction of competition
in that case was one of ‘result’ rather than ‘object’. How
the Court comes to that conclusion is however not entirely
clear. From the understanding of the approach outlined in
ESL and ISU presented in Part 2 above, the Court’s conclu-
sion implies that in Meca-Medina (1) the substantive anti-
doping were transparent, clear, precise, and accessible, (2)
that the accompanying sanctioning rules were transparent,
objective, precise, nondiscriminatory, and proportionate,
and (3) that the application of these rules was subject to
“effective review”*® under “transparent and non-discrim-
inatory detailed procedural rules ... suitable for ensuring
that they are transparent, objective, non-discriminatory and
proportionate”.*’

Another, possible interpretation is that, despite the seem-
ingly clear language to the contrary in ESL and ISU, lack
of good governance is not per se sufficient for a finding of
restriction-by-object.*® That is to say, that there is some
relevant factual difference between ISU/ESL and Meca-
Medina, such as the difference between regulations gate-
keeping competitors and anti-doping regulations. This is
however, in my opinion, a less convincing interpretation. If
the application of good governance requirements laid out in
ESL and ISU are not applicable to situations such as the one

B Meca-Medina (n 12).

4 ibid paras 42-54.

45 ESL (n 2) paras 183—185; ISU (n 3) paras 144—145.

4 ISU (n 3) para 134.

47 ESL (n 2) paras 151-152. Cf ISU (n 3) para 135.

This, as a consequence, renders the Wouters doctrine inapplicable.
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in Meca-Medina, the Court could and presumably would
have distinguished the case on that ground. At the same
time, if the CJEU wished to establish a generally applicable
principle of good governance in sports, it had an opportu-
nity to do so in Royal Antwerp. One should be careful not
to draw far going conclusions from what the Court does not
say, but that the Court in that case did not explicitly hold
that good governance requirements apply is one data point
worth considering.*’

4 Looking ahead

Advocate General Jacob wrote in his opinion in Pavlov that
“[t]he main challenge for every competition law system is
therefore to prevent abuses of regulatory powers without
abolishing the regulatory autonomy of the professions.”>°
Good governance, as well as the principle of legality and
the rule of law with which good governance is strongly con-
nected, fundamentally serves to prevent abuse of regulatory
power. In line with this, the CJEU’s judgments in ESL and
ISU place significant emphasis on and make significant
improvements towards preventing private regulators from
exercising their powers in an arbitrary and discriminatory
manner.’!

This is not a surprising development. Preventing abuse
of regulatory powers and enhancing good governance is not
only a general good idea for any regulatory system, but also
part of clear and consistent EU policy. As Mataija points
out, the EU’s approach has for some time been to encourage
SGBs to act in accordance with good governance princi-
ples, and “[i]n return for implementing ‘good governance’
reforms, sporting bodies expect to continue largely govern-
ing our own affairs.”>” This view is for example reflected in
the Council of the European Union’s declaration on the key
features of a European sports model:>?

Good governance in sport is a prerequisite for the
autonomy and self-regulation of sport organisations
and federations, in compliance with the principles of
democracy, transparency, integrity, solidarity, gender
equality, openness, accountability and social responsi-

4 See Royal Antwerp (n 3) para 115, where the Court provides its
guidance to the national court on the application of Article 101(1)
TFEU in light of OTOC (n 11).

30" Advocate General Jacobs’s opinion in Paviov and Others v Sticht-
ing Pensioenfonds Medische Specialisten, ECLI:EU:C:2000:151,
Joined cases C-180/98 to C-184/98, para 92.

3! For a similiar point, see Zglinski 2024.

52 Mataija 2023, pp. 192-193. He correctly points out that a good

governance-based approach in several regards is more attractive to the
EU compared to itself playing a more direct and active role in regu-
lating sports.

33 Council of the European Union, paras 15, 18.
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bility. It is essential that sport organisations and federa-
tions uphold and, where possible, raise their standards
of good governance by giving voice to athletes and
to fans. ... Sport organisations of all types and at all
levels shall commit to developing a culture of transpar-
ency and establish procedures based on good govern-
ance principles which ensure the irreproachable man-
agement of their financial resources, stringent controls
to prevent conflict of interests, corruption and limited
periods of elected positions.

ESL and ISU are welcome and important contributions to
the Court’s jurisprudence on EU law’s requirements on pri-
vate regulators in that they make clear(er) what (apparently)
followed from, inter alia, OCOT, TopFit, and Canal Satéllite
Digital. To the extent that competition and free movement
law apply, private regulators must respect both substantive
and procedural elements of good governance. In the interest
of preventing increasingly common and powerful private
regulators from abusing their regulatory powers, it is impor-
tant that this requirement applies broadly across all types of
cases. It is also difficult to see why, as a matter of EU law
and policy, physical and legal persons that enjoy EU law
rights would only deserve protection against private regula-
tors abusing their powers in situations where commercial
actors seek to compete with the private regulator’s business.
Similarly, it would be unfortunate if EU law’s protection of
good governance varied between free movement law, Arti-
cle 101 TFEU, and Article 102. The fundamental interest—
preventing abuse of private regulatory power—remains the
same regardless of legal basis and which basis a claim is
based on can vary based on small and insignificant factual
differences. There are thus compelling reasons why the sub-
stantive and procedural good governance requirements laid
down in ESL and ISU ought to be applied in a general and
uniform manner across EU law.

Without detracting from this recommendation, it should
also, at the same time, be acknowledged that this could have
far-reaching consequences. Consider, for example, a situa-
tion like the one in Delie‘ge.54 Deliege concerned, like ESL,
an SGB that restricted free movement of services and, like
TopFit, the non-admission of an athlete to a sports competi-
tion. Moreover, in Deliége, the SGB had exercised its regu-
latory power in ways that raised serious good governance
concerns: there was a complete lack of pre-existing criteria
governing admission and this could, and in fact did, result
in the SGB exercising its discretionary power in an arbitrary
manner. It seems possible, even likely, that a situation like
the one in Deliége would fail to meet the good governance

3 Christelle Deliége v Ligue francophone de judo et disciplines
associées ASBL, Ligue belge de judo ASBL, Union européenne de
judo and Frangois Pacquée, Joined cases C-51/96 and C-191/97,
ECLI:EU:C:2000:199.
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requirements formulated in ESL and ISU, and that more
transparent, objective, and precise selection rules would
need to be established.>> Another example can be found in
the area of anti-doping. The existing anti-doping regime
has been questioned and criticized, inter alia, for a lack of
transparency,’® non-discrimination,’” proportionality,>® and
the availability of effective and independent review,’® and
this makes it vulnerable to good governance-based chal-
lenges. These examples do not mean to suggest that it would
be wrong to apply good governance requirements. To the
contrary, they arguably illustrate the need to impose such
requirements, but also that the consequences of doing so can
be potentially far-reaching.
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