
ORIGINAL ARTICLE

https://doi.org/10.1007/s12286-025-00627-0
Zeitschrift für Vergleichende Politikwissenschaft

The dual state of judiciary in Hungary and Poland

Ireneusz Paweł Karolewski · Robert Sata

Received: 8 February 2024 / Revised: 21 January 2025 / Accepted: 24 January 2025
© The Author(s) 2025

Abstract Hollowing out of the independent judiciary is at the center of systematic
rule of law violations of illiberal regimes. In Hungary and Poland, courts and judges
had been subject to political pressure, tactics of institutional paralysis, and personnel
removal as ruling parties have attempted judicial capture. Incumbents change the
rules of the game, take over institutions deciding on the legality of elections or the
persecution of opponents. Some of the judges have resisted, others succumbed to
political pressure and still others have built their careers in the autocratizing state.
To better understand these autocratic dynamics within the judiciary, we adopt the
concept of the dual state (Fraenkel) that postulates that authoritarian changes do not
penetrate institutions all at once. Rather, there is a dynamic of capture and resistance
between the political and the independent parts of the judiciary. We argue that in both
countries a dual state of the judiciary has developed. The duality within the judicial
system of illiberal regimes translates into the bifurcation of the normative state vs.
the prerogative state, which however does not lead to parallel legal orders. Instead,
within the same system, two governmental principles compete: the normative state
follows laws and resists the politicization of judicial decision-making, whereas the
prerogative state applies authoritarian logic and instrumentalizes law to meet political
expectations. The concept of dual state of judiciary helps in exploring rule of law
violations that instead of judicially securing politics, politicize the judiciary. We
show that while the normative state of the judiciary is almost extinct in Hungary
and persists mainly with the help of the EU, Poland’s new government has embarked
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on dismantling the prerogative state of the judiciary, a complex process that might
take longer than expected.

Keywords Dual-state of judiciary · Democratization · Judicial systems · Populist
authoritarianism · Europe (Central and Eastern)

We explore the state of the judiciary in Hungary and Poland, infamous leaders of
democratic backsliding in the European Union. Hollowing out the independent judi-
ciary has been at the center of the systematic rule of law violations in Hungary since
2010 and Poland in the period 2015–2023 (Aydin-Cakir 2023). In both countries,
ruled by populist nationalist parties—Fidesz and PiS, courts and judges had been
subject to political pressure and coercive measures to discipline the opposition and
support the government actors with convenient legal interpretations regarding their
political action that often results in rule of law violations and power abuse. The party
state capture (Sata and Karolewski 2020), characteristic for illiberal democracy in
Hungary and Poland, targeted the courts first. Some of the judges have resisted,
others succumbed to political pressure, and still others have built their careers in the
autocratizing state. As a result, a dual system of judiciary has developed, where rule
of law matters in some instances, while in others, law is politicized, subject to the
interest of the ruling actors.

The dual state of judiciary is not to be confused with parallel legal systems, as
both the independent judges and loyalist judges belong to the same system, and
both claim to have a legal legitimacy. Dual states of judiciary are a key feature
of autocratizing regimes, where leaders claim legitimacy through the use of quasi-
democratic institutions such as unfair elections, plebiscites or national consultations
(Hendley 2022, Levitsky and Way 2010). For competitive authoritarian, hybrid or
illiberal regimes, the dual state of judiciary contributes to the legitimacy of the
government, while making it possible to achieve political prerogatives. Depending
on the degree to which a dual state of judiciary has progressed, countries in question
experience democratic backsliding, which may or may not be reversed.

In this article, we focus on the autocratic changes of the judiciary, and we are
less interested in the general dynamics of democratic backsliding in the countries in
question. For that reason, we abstain from exploring the general regime dynamics
or the executive aggrandizement but focus on the judiciary. We examine what are
the steps through which autocratization creeps into the judiciary by focusing on
the moments of establishment and extension of, as well as resistance to, political
interference within the legal order. We posit that understanding changes of the
judiciary is the key for detecting how far autocratization of the regime has proceeded.
The judiciary is the key sphere, as capturing courts allows for corrupting the rules of
the ‘democratic game’, as, for instance, the apex courts often decide on the legality
of elections and ordinary courts can be used to persecute political opponents. Yet,
at the same time, judges can resist and apply the rule of law, despite risking their
careers, experiencing intimidation and pressure by loyalist actors and institutions of
the regime.
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To frame these dynamics within the judiciary, our point of departure is the concept
of the dual state of judiciary postulating that authoritarian changes do not penetrate
all courts at once but rather produce a system characterized by an encroaching
dynamic of authoritarian policies and institutions towards the remaining independent
ones. This duality of authoritarian and independent use of law translates into the
dual state of judiciary, with a normative state vs. the prerogative state (Fraenkel
1941/2017). In contrast to Fraenkel, who saw the normative state follow rather than
challenge the rules of the National Socialist dictatorship, we equate the normative
state with the concept of the constitutional state. The normative state follows rule of
law and resists the politicization of judicial decision-making, whereas the prerogative
state applies the authoritarian logic, where laws are instrumentalized (or dispensed)
with the aim of power hoarding, rather than maintaining the division of power
and checks and balances. This way, the notion of the dual state of judiciary helps
explore rule of law violations that instead of judicially securing politics, politicize
the judiciary.

Our understanding of the dual state of judiciary is that of a dynamic or unstable
state: while loyalist courts and judges use law in ways that legitimize and support
the political regime, judges insisting on their independence defy attempts of polit-
ical capture of the judiciary. There is no balance between the prerogative and the
normative state but rather instability and struggle, given that there is no realm of
the normative state that the prerogative state cannot overtake (Schotel 2021, p. 201),
pushing through particular party interests—often in the name of the “necessary
reform”, “sovereignty” or “national interest”. This is the creeping logic of autocra-
tization of the dual state of judiciary: by politicizing the judiciary, political actors
establish and/or extend the prerogative state step-by-step, which in return brings
opposition and resistance from independent judicial actors. Once the prerogative
state becomes dominant, they try to resist by externalizing the conflict either by
expanding it into the sphere of civil society or onto the EU level—in some of cases
successfully, in others less so. A further strategy of resistance is to turn to media
(through leaks or official interviews and statements) to gain some leverage against
the monopolizing attempt of the prerogative state.

We compare Hungary and Poland as two most similar cases. Both countries
used to be posterchildren of post-communist democratization under the rule of law
(Bernhard 2021), yet both turned to autocratization, with Fidesz and PiS returning to
power. In addition, attempts of Orbán and Kaczyński to build “illiberal democracy”
to challenge the previous democratic order only highlight autocratic use of the law
and thus fit well with our goals to examine creeping autocratization that first targets
the judiciary. Our study highlights the specific dynamics in the dual state of judiciary
to better understand the phenomenon at hand and thus be able to apply our findings
to other cases that witness similar attempts of political interference in the judiciary.

Notwithstanding the similarities, we expect differences between the two countries
when it comes to the extent and depth of the dual state of judiciary, that are due,
among others, to the duration of authoritarian actors’ rule, the extent of unlimited
executive power, but also the strength or fragmentation of opposition forces that can
all affect the internal dynamics of the regime. While Hungary’s autocratization under
Orbán seems unstoppable for the last 14 years, Poland’s change of government in
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December 2023 halted the autocratization process, yet it did not manage to abolish
the dual state of judiciary. PiS loyalists are still influential judges and key judicial
institutions like the Constitutional Tribunal remain entirely PiS controlled. Moreover,
the PiS appointed President blocks changes in the judicial system that could mitigate
political interference, which again only highlights the complexities of the dual state
of judiciary.

The article proceeds as follows. We present the establishment and expansion of
the prerogative state and resistance of the normative state to explore the dynamics
of the dual state of judiciary that are central to understanding of the processes of
creeping in autocratization in the countries at hand and beyond. First, we introduce
the concept of the dual state and justify its application with regard to the populist-
authoritarian party overtake of the judiciary in Hungary and Poland. Second, we
depict the judicial capture in Hungary and Poland to illustrate the establishment of
the dual state of judiciary. Third, we explore the encroaching logic of autocratization,
with its arbitrary use of law that results in the continuous expansion of the prerogative
state. The fourth section sketches the cases of resistance of the normative state of
both countries, where we highlight strategies of resistance that fall both within and
outside of the judiciary. This leads us to an assessment of the dual state of judiciary
in Hungary and Poland and our tentative conclusions on the future of rule of law
for both countries, which we believe can apply to other cases where rule of law is
challenged.

1 The concept of the dual state

Although the notion of the dual state is associated with Ernst Fraenkel’s analysis
of German Nazi rule, we believe that the concept is well suited to explore other
authoritarian regimes (see Hendley 1996, 2011, 2017; Sakwa 2010; Tekin 2022 on
Turkey, also Suntrup 2020; Schotel 2021). Fraenkel developed his concept of dual
state in 1936–1938, as he saw the steady encroachment of the prerogative state on the
legal institutions of the Weimar Republic. He also argued that despite the attempts of
the normative state to preserve some space, the pressure of the prerogative state can
cause its continuous contracting (Morris 2013, also Suntrup 2020). This is because

“The political sphere in the Third Reich is governed neither by objective nor
by subjective law, neither by legal guarantees nor jurisdictional qualifications.
There are no legal rules governing the political sphere. It is regulated by arbi-
trary measures (Massnahmen), in which the dominant officials exercise their
discretionary prerogatives. Hence the expression ‘Prerogative State’ (Massnah-
menstaat)” (Fraenkel 1941/2017, p. 3).

While some question the contemporary application of Fraenkel’s approach
(Knoops and Amsterdam 2006, Hendley 2017, Suntrup 2020), we believe that judi-
cial duality is key to understand how law matters in autocratizing regimes. Even the
most repressive authoritarian leaders recognize that lack of respect for law would
risk their legitimacy (Hendley 2022). Hendley’s (2022, p. 219) argument is that
even if law is arbitrary or dispensable, this does not mean it is absent. As a result,
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we look at the dual state as a way of understanding the role of law in creeping
authoritarianism that other theoretical approaches, focusing on rule by law vs. rule
of law (Ginsburg and Moustafa 2008), authoritarian legalism (where even the most
coercive measures are presented legal) or law and order (that gives up the yardstick
of rule of law) cannot offer because they do not explain how rule of law continues
to matter in some instances (see also Hendley 2022).

Furthermore, although Fraenkel himself drew a dividing line between mundane
and political cases when he devised the dual state, he conceded that it is unpredictable
what will be considered mundane or political. We agree that any decision can be
politicized and furthermore there is no need to witness two parallel state hierarchies
or governance regimes to apply the framework of the dual state. The dual state rather
stands for the Janus-faced state with two “competing and highly dynamic principles
of the governmental use of law” (Suntrup 2020, 342). The prerogative state centers
on the rationality that official bodies can escape legal regulation, while the normative
state’s rationality is that of following legal rules and procedures.

Still, we deviate from Fraenkel’s original conceptualization of the dual state, as
Fraenkel saw the normative state applying the rules of both pre-Nazi and Nazi law,
whereas the prerogative state reflected entirely the newly created realm of arbitrary
and often extrajudicial power. In our understanding of dual state of the judiciary,
the prerogative state can be associated with pure arbitrariness or irrationality, but it
claims to be rational, legal and constitutional. Arbitrary decisions are always framed
as being in tune with what the people demand, and laws and the constitution should
reflect people’s will. With this, the prerogative state does not only become a central
tool of power exercise in the service of particular interest, but it also legitimizes
the process of autocratization. In contrast, we see the normative state upholding the
rule of law, opposing political interference. The normative state can resist and even
challenge the legality of the actions of the prerogative state, standing for the ideal
of a constitutional state.

The analytical framework of dual state of judiciary is best to capture the en-
croaching or creeping logic of authoritarianism in the judiciary and the resistance
in response to it. Fraenkel himself developed the idea of the dual state in the first
place noting the occasional resistance by courts to authoritarian expansion (Suntrup
2020). Today, in a number of countries worldwide, we see autocratic change slowly
creeping into judicial systems rather than simply overthrowing the constitutional
order. However, unlike Fraenkel’s claim,1 we argue that resistance can be successful
and autocratization can be reversed, the dual state of judiciary can be diminished
and even wiped out completely, giving way to an independent judiciary. Nonethe-
less, the process can be complex and time-consuming, as experienced by Poland
after December 2023, as once established, the prerogative state fights for its survival
using the procedures of the normative state.

1 Fraenkel wrote in the context of the breakdown of the Weimar Republic and the rise of German fascism
(Ullrich 2009:380; Ascherson 2005) and by describing mainly the early stages of German fascism, he
was insufficiently precise, as the dual state was only one aspect of the early Nazi state, perhaps not even
a central one (see Breuer 2004). Seminal research on totalitarian regimes points out that to better understand
the actual Nazi rule, one should additionally consider party monopoly, the mobilization of the masses,
organized violence and societal corporatism (Friedrich and Brzezinski 1965).
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In sum, we claim that the notion of the dual state of judiciary is in fact more
helpful conceptually to explore the logic of autocratization in countries like Hun-
gary and Poland, which used to be examples of rule of law democratization, rather
than quasi-democracies or strong authoritarian regimes turning into fully-fledged
totalitarian regimes. We argue that claims that the dual state is relevant only for
soon-to-be totalitarian systems are mistaken (see also Suntrup 2020, 348). There are
even voices arguing that the concept could be used to democracies or supranational
regimes like the EU (see Brunkhorst 2016 and for the critique Suntrup 2020) and
we also think of the dual state as a more-or-less proposition rather than an all-or-
nothing proposition (Hendley 2022) that makes it applicable to many cases, and
particularly fit for depicting the dynamics of creeping in autocratization, rather than
cases of dictatorship.

In addition, for the dual state of judiciary to appear, there is no need of inhuman
ideologies or the use of terror, it suffices that leaders decide when and where they
abide by the law. Today’s autocrats might not even have a coherent ideology beyond
rejecting plurality or equality, nor are they using violence to rule, but they all want
to ensure no interference from critics is possible and are ready to bend or change
the rules of the democratic game to achieve their goals. The dual state of judiciary
is particularly helpful in exploring the dynamics of rule of law violations and the
resistance against these—a topic mostly ignored by the literature that largely focuses
on autocratic political interference, the use of law as instrument of rule, or law as
legitimizing means or the tool for the promotion of administrative accountability
and stability for trade and foreign investment (Solomon 2015).

2 Creeping autocratization in the judiciary

The concept of the dual state of judiciary illuminates the functioning of creeping
autocratization since in the eyes of the elites of the autocratizing regime, the function
of the normative state is to serve the prerogative state (Morris 2013, p. 7). In this
sense, the dual state of judiciary is not about the co-existence of two spheres of
governance, as it operates to subvert the legal frameworks of the normative state.
In Fraenkel, the prerogative state exercises power through an interplay of legal and
extralegal practices. The existence of the normative state is always conditional on
non-abrogation and non-suspension by the prerogative state. In this sense, there is
no symmetrical duality between these two spheres (Meierhenrich 2017, p. xlii).

No realms of law remain completely independent of political pressure and the
prerogative state aims to expand into fully-fledged judicial capture, despite all resis-
tance. Simultaneously, constitutive institutions of the government such as the apex
courts and electoral commissions are subverted and captured by party actors, with
the goal of pushing through party interests and ideology. Oftentimes, the preroga-
tive state usurps discretionary power to bypass legal norms, suspends constitutional
safeguards, and takes arbitrary actions against independent institutions—still this
discretionary power is hidden behind the claim of legality and rationality. In re-
sponse, the normative state—strongest at the level of ordinary courts—continues
to operate in the framework of rule of law, often resulting in first-instance judge-
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ments that counter the government’s will. When such instances are reversed by the
expanded prerogative state, independent judges often resist with appeals to civil so-
ciety, media, or the international stage to oppose encroachment of the prerogative,
thus furthering the dual state of the judiciary.

The dynamics of the dual state of judiciary manifest itself, among others, in the
adoption of new laws that only serve the purpose of building the prerogative state, at
the expense of the remaining independent institutions. Furthermore, Constitutional
or Supreme Courts can be captured, for instance, through “court packing”, that is,
an arbitrary change in the number of judges or the increase in the numbers of what
constitutes court majority. The latter technique is conceived of to paralyze a court,
if, say, 13 out of 15 judges are declared to be a majority necessary to make rulings,
which was the case in Poland in 2015. Moreover, independent judges can be removed
from any level of the judiciary through new laws on early retirement age, which was
applied both in Hungary and Poland. For this, no changes in the constitution are
necessary (though constitutions can be changed with supermajorities like in Hun-
gary). With the apex courts captured by authoritarian logic, a relevant institutional
layer of the judiciary supposed to guarantee rule of law is turned into an organ of the
prerogative state, to be used arbitrarily against opponents. As a consequence, laws
are not used to limit political rule but rather implement particular interests of the
ruling actors, while the primary functions of institutions captured by party loyalist is
to politically impregnate these institutions and render them instruments of the party
rule.

At the same time, judges of the courts can resist prerogative pressure by making
their individual judgement decisions in tune with the rule of law. Ordinary court
decisions can thus strengthen the normative state, with individual judges unwilling
to succumb to political pressure. At the same time, higher courts—captured first by
the ruling party—can arbitrarily reverse these decisions, limiting the effects of the
normative state. In such cases, the independent judges of the normative state have
little means to resist, they often have to step out of the otherwise well-contained
judicial system, making the political pressure public, turning to civil society orga-
nizations and the media for support and/or to the EU for appeal, in particular the
Court of Justice of the EU (CJEU).

Interestingly, some of the supporters of the illiberal regime actually use the no-
tion of the dual state to legitimate autocratic changes establishing the prerogative
state. Béla Pokol (2021), a Fidesz-nominated judge of the Constitutional Court, has
claimed that in Central and Eastern Europe, there is a regime duality that includes
democratic and juristocratic parts of the state structure. He uses the notion of the
dual state of the judiciary to offer ideological support for the dismantling of the rule
of law:

“...[t]his juristocratic state structure was supported by a previously established
coordination mechanism, which from the late 1940s aimed to bring about the
plan of certain Western European elites for the creation of the United States of
Europe” (Pokol 2021, p. 200).

It is little wonder, that in Pokol’s views the normative state “is based on judges
and networks of NGOs, has yet another element, and this is the network of univer-
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sity jurists that provides the intellectual background” (Pokol 2021, p. 202). In this
sense, Pokol provides an ideological justification for the changes in Hungary after
2010, as the dismantling of the (alien) juristocratic state equals de facto its democ-
ratization—a topos often applied by autocrats: the prerogative state is supposed to
be truly democratic, as it follows the will of the elected majority.

In contrast, we identify the dual state of the judiciary as a feature of creeping
authoritarianism. The normative state and the prerogative state do not exist as parallel
systems, but they continuously interact and are parts of the same institutional setup,
where different conceptions of use of law compete. The prerogative state seeks to
overrule and undermine the principles of rule of law, resulting in erosion of judicial
review and the curtailment of civil and minority rights. The normative state is not
only subject to suspension by the prerogative state but becomes remodeled after the
ideological principles of the prerogative state as traditional law becomes “infected”
with the ideological tenets of the party state.

The lesson from Fraenkel is that the normative state may sometimes temper the
prerogative state but cannot function as an effective protection against it. We posit
that the dual state of judiciary is only temporary and unstable, depending on the
degree of encroachment of the prerogative state over the normative state: the dual
state of judiciary may tend towards more autocratization or more democratization.
We posit that Hungary (after the parliamentary elections of 2022) constitutes the
case of the dual state of judiciary turned into autocratic capture and Poland (after
the parliamentary elections of 2023) is an example of the dual state of judiciary
being democratized—despite the very slow and complex rather than straight-forward
nature of the process. Against this backdrop, we posit that the dual state of judiciary
is not a feature of dictatorships but rather a transient phenomenon of autocratizing
or democratizing government institutions.

3 The establishment of the dual state of judiciary in Hungary and
Poland

Following the 2010 landslide electoral victory that gave Viktor Orbán and his Fidesz
party a two-third majority in parliament, Orbán has embarked on a profound change
of the nature and structure of the Hungarian state. Although Fidesz has not cam-
paigned on a constitutional reform, once in power, it set out to adopt a new con-
stitution—called the Fundamental Law—to allegedly overcome the ‘unsuccessful
transition’ to democracy. The new constitution, adopted in parliament without the
support of any other party, changed the core characteristics of Hungary’s constitu-
tional set-up; it gave up the egalitarian aims of the post-communist liberal democratic
system and shifted the political system towards majoritarian and ethnically exclusive
concept of the nation (Majtényi et al. 2018).

Furthermore, the amendment of the old and the adoption of the new constitution
were both done using the non-transparent expedited process, without any consulta-
tion with the opposition parties or the people, e.g. through referendum. Fidesz also
repealed the four-fifths majority rule from the constitution to signal there was no
need for consensus to change fundamental rules (Drinóczi and Bień-Kacała 2019). In
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addition, Orbán’s government also adopted a series of so-called Cardinal Laws that
require two-thirds of votes in parliament to be adopted or amended (Kelemen 2017),
further entrenching Orbán’s new illiberal political system against possible challenge
from the opposition (Fleck 2019). These changes have firmly established the pre-
rogative state. In the same vein, more than 800 new laws have been adopted since
2010, continuously and considerably expanding the prerogative state by profoundly
changing the legal system established after the democratic transition (Kovács and
Scheppele 2018).

The new Hungarian constitution does not expressly guarantee the independence
of neither the Constitutional Court (CC) nor the judiciary, and in fact structural
changes enacted by Fidesz aimed at removing checks on the executive power. The
CC was the strongest check on power in the Hungarian democratic structure, but
upon taking office in 2010, the Fidesz government immediately curbed the compe-
tencies of the strong and independent CC and changed the procedure for appointing
judges and the election rules for the Court’s President to allow for loyalist appoint-
ments, without consulting the opposition. Since then, only Fidesz has been able to
nominate CC judges (Kovács and Scheppele 2018). Furthermore, the party expanded
the membership of the CC from 11 to 15 judges to make more space for Fidesz
loyalists, thus turning the once independent court into a party establishment (Sata
and Karolewski 2020). This way, Fidesz captured the CC that did not only cease
to be an effective check on government, but became a key actor of the prerogative
state, refusing to question almost any law that the government supported (Kovács
and Scheppele 2018).

When PiS came to power in Poland in 2015, they followed the Hungarian path of
state capture. The party could not change the constitution formally since it did not
have constitutional majority, but it proceeded to change the very functioning of the
constitutional organs with ordinary laws, completing a “hostile takeover” (Bucholc
2021). One of its first decisions was to move against the Constitutional Tribunal (CT),
Poland’s constitutional court (Sadurski 2019, p. 58). Copying Hungarian strategies,
a new law of December 2015 changed the set-up of the CT and its rules of decision-
making, forcing it, among other things, to make decisions exclusively with a two-
thirds majority, with the goal to paralyze the court. In the second phase of the
takeover, the PiS proceeded to put as many “own” judges on the CT as possible.
Firstly, there was an uncertainty, which judge positions were vacant, as the outgoing
parliament appointed five new judges. The new PiS-dominated parliament elected
judges for the same positions, without waiting for the clarification of the issue
(Wiącek 2021). The PiS President, Andrzej Duda, has sworn in the new judges of
his party at midnight in order accelerate the process and legally “seal” it as a fait
accompli. As a step of resistance, the CT ruled the law to be unconstitutional. As
a response, the PiS government under PM Beata Szydlo decided not to publish this
ruling of the CT—a clear breach of the constitution that enabled PiS to arbitrarily
disregard a CT decision.

Both steps paved the way for an ongoing constitutional crisis in Poland
(Karolewski and Benedikter 2016), which highlighted a de facto beginning of
the dual state of judiciary. In the course of 2016, the CT has entered under the
full control of PiS, having a new presiding judge and a majority of PiS nominated
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judges. The last phase of the CT capture was the legally flawed appointment of
Julia Przyłębska as the new President of the CT in December 2016. Only six judges
participated in the vote in the selection of candidates for the CT President, while
eight refused to do so. In the end, Przyłębska was supported by only five of fifteen
CT judges but was sworn in nonetheless by President Duda (Kustra-Rogatka 2023a:
116). With this, the CT became a political organ of the ruling party, completely
surrendering its function as an independent institution envisaged by the Polish
constitution—exactly as it happened in Hungary. Since then, the CT has been a key
actor of the prerogative state, making judgements in tune with PiS government
preferences on both the domestic and European issues by simply declaring legal
regulations and institutions limiting PiS decisions “unconstitutional”. This was, for
instance, the case with the European Convention on Human Rights, which was de-
clared to be in conflict with the Polish constitution (Ploszka 2023), a clear example
of the collapse of the rule of law in Poland (Wyrzykowski 2019).

Nevertheless, the establishment of the dual state of judiciary also prompted resis-
tance from the normative state. In Hungary, the capture of the CC was not straight-
forward. While the CC was being packed with Fidesz loyalists, it fought back, and
it nullified a law on retroactive 98% tax on severance bonuses for members of the
previous leftist government. Faced with the decision, Fidesz once again modified the
constitution arbitrarily and cut the competencies of the court that could no longer
review the constitutionality of certain financial measures adopted by the executive.
Furthermore, when the CC nevertheless found unconstitutional some newly adopted
laws, the Fidesz government in response nullified the entire case law of the CC from
1990 to 2011. The fourth amendment of the Fundamental Law in fact granted consti-
tutional status to laws that were previously declared unconstitutional, nullifying rule
of law and installing rule by law instead. Almost ironically, the amendment also
prevented the CC from reviewing any future constitutional amendments for their
compliance with the basic principles of the Fundamental Law, which is basically
the main function of a constitutional court (Bozóki and Hegedűs 2018; Dostal et al.
2018; Kelemen 2017; Kovács and Scheppele 2018).

In Poland, PiS pressure on the then still independent CT was met with resistance
from the normative state as well as society. When President Duda of PiS refused to
swear in CT judges and instead swore in five PiS candidates in a cloak-and-dagger
operation, this was regarded as a violation of the constitution and prompted protests
of the normative state. The decision was criticized by judges, the lawyers’ organiza-
tions, the Ombudsman for Human Rights but also by citizens, who established KOD
(Committee for the Defense of Democracy), which focused on violations of rule of
law and organized protests. Modelled thereafter, KOS (Committee for the Defense
of Justice) was set up as a specialized branch of KOD dealing with repressions in
the judiciary.

As the conflict on the CT went on, the Venice Commission of the Council of
Europe stated in 2016 that PiS steps to “reform” the CT were unconstitutional. By
2017, the European Commission filed a motion to determine the serious risk of rule
of law violations in Poland and by 2018, the European Parliament recommended
to open the Art. 7 procedure against Poland. This has been depicted by PiS and its
prerogative state as a gross misunderstanding at first, as the EU was not knowledge-
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able enough about the intricacies of the Polish constitutional system. Afterwards,
the EU (and other European organization like the Council of Europe) were famed as
attackers on Poland’s sovereignty, acting similarly to the Soviet Union—a common
topos in Hungary and Poland to deflect criticism from the EU.

In Hungary, the establishment of the prerogative state is most clearly shown by
the arbitrary amendments of the Hungarian constitution that did not only affect the
composition of the CC but also considerably modified its very functioning regarding
constitutional checks on power. For instance, the Fidesz constitution has removed
‘actio popularis’ or the right of any citizen to challenge the constitutionality of
any parliamentary law (Bogaards 2018). There are now only three ways that laws
and normative acts can come before the CC in Hungary. First, only certain actors
may ask for abstract constitutional review: the government itself, one-fourth of the
MPs, the President of the Kúria (the newly renamed Supreme Court), the Prosecutor
General or the Ombudsperson for Fundamental Rights—all positions filled by Fidesz
or its allies. It is almost impossible to gather one-quarter of the MPs agree on
constitutional challenges, given Fidesz’s supermajoritarian parliamentary dominance
and a fragmented opposition. Abstract review has therefore virtually disappeared.
A second way that cases can be brought to the CC is through judicial initiative,
but this is rarely used by judges. The third way is the newly enacted constitutional
complaint (Kovács and Scheppele 2018). Nevertheless, the constitutionality of laws
and of government actions cannot be directly challenged through the complaint
mechanism, only court decisions that rule on these matters, which means a shifted
focus of the review from the law itself to its application.

Similarly, organizing a successful national referendum has been made unlikely,
as for a valid result, at least half of all voters in Hungary would need to cast a valid
vote (Pozsár-Szentmiklósy 2017). The tool of referendum was replaced by so called
national consultations that came to be a purely plebiscitary method in the hand of
the government (Körösényi 2019), with which the Orbán government could claim to
represent ‘the will of the people.’ At the same time, the European Court of Human
Rights saw a dramatic 1177% increase in the applications filed by Hungarian citizens
(Bozóki and Hegedűs 2018), evidencing the absence of effective domestic judicial
options and clearly signaling the establishment of the dual state of judiciary in
Hungary.

The developments in Poland were similar. The CT did not only surrender its
judicial review function vis-à-vis the PiS government, in fact it became an agent of its
policy implementation. Whenever the PiS wanted to avoid debates on controversial
issues in parliament, let alone organize a referendum, it would redirect the issue to
the CT to be decided on “constitutional” grounds. For example, in October 2020, the
CT, decided to radicalize the abortion law even further, despite the fact that numerous
mass protests have been organized against the already repressive abortion law since
2016. To further appease its powerful ally, the Catholic Church, PiS used the CT to
push through with the new proposal, as the party wanted to prevent a greater debate
on this issue in the parliament, given that only a minority of Polish society would
support it. By choosing the politically captured CT to make the choice, the party
used it as a platform for an executive decision and made it look like a quasi-legal
decision in tune with the constitution. The prerogative state—despite its claims to
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reflect the popular will against the usurpation of juristocracy, followed the party line
to the iota.

In the process, PiS cared little about serious legal issues with the CT decision.
The arbitrariness of the entire process was apparent, shown by, among other things,
PiS politician Krystyna Pawłowicz—nominated by the party for a CT judge—who
participated in the preparation of draft law on abortion, while still in parliament, and
took part as a judge of the CT in the ruling—an obvious violation of power separation
and conflict of interest. Notwithstanding these issues, PiS pushed the loyalist CT
to make the decision, which came into force in January 2021 and provoked mass
protests again.

In both countries, the highest courts have been fully or partially captured by
party interest, establishing the prerogative state of the dual state of judiciary in
the autocratizing regime. Some scholars use the term ‘abusive constitutionalism’ to
depict the very similar ways Fidesz and PiS dismantled the democratic constitution
and abused politically the constitutional courts for their particular party interest
(Skąpska 2019; see also Halmai 2019). While such approaches clearly depict the
way, constitutionalism becomes the opposite of what is supposed to serve, that is,
to protect individual and civic rights against the abuse of the political elites, they
ignore the resistance—both within the judiciary and the general public these steps
prompted. We see these authoritarian steps as the key elements of establishing the
dual state of judiciary. With control of the highest courts, the prerogative state is
established only to be used arbitrarily by the government to extend its control over
the remaining normative state of the judiciary.

4 The expansion of the prerogative state

Capturing the CC was only the first step in establishing the prerogative state in
Hungary, as Fidesz dismantled the rule of law step-by-step, from top to bottom,
only strengthening political interference affecting judicial independence over the
years (Dimova 2019). Creeping authoritarianism can be traced in the steps that
followed to subject the judiciary to party interest and enable arbitrary use of law
against political opponents. As an early step, in 2011, the Fidesz government lowered
the retirement age of judges from 70 to 62–65 years to purge government critics
from the judiciary and replace them with Fidesz loyalists (Kelemen 2017; Körösényi
2019). To justify the radical change, Fidesz used a murky justification that it wanted
to get rid of judges trained in the communist system. The vast majority of senior
judges (10–15% of all judges), including the majority of judges in the leadership
of the courts (27% of Supreme Court judges and more than 50% of appeal court
presidents) were forced to leave (Kochenov and Bárd 2020). Initially—at the time
still independent—CC found the change unconstitutional but in response, Fidesz
included the age limit in yet another constitutional amendment thus resolving the
issue using arbitrary law making. The EU also started discrimination charges and
while Hungary lost the case and eventually paid compensation, most of the ousted
judges never returned and Fidesz could keep its newly appointed judges (Kovács
and Scheppele 2018), ensuring the expansion of the prerogative state.
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Besides the forced mass retiring of judges, the Fidesz government also modi-
fied the administration of the judicial system by abolishing the previous structure
of judicial self-governance and creating the new National Judicial Office (NJO) in
2011, which became a new element of the prerogative state. The government ap-
pointed, and Parliament elected Tünde Handó, the wife of a Fidesz MEP, as the
head of NJO for nine years (Fleck 2019). This ensures Fidesz control of the entire
system, as the NJO President is the crucial decision maker when it comes to the
appointment of judges, their promotion and demotion, transfer and reassignment or
judicial discipline action (HHC 2018). Simultaneously, a National Judicial Coun-
cil (NJC) composed of judges has been established as part of the system, but it
had scarcely any influence until 2018. The prerogative state has also forced out the
Supreme Court President András Baka before the end of his lawful term. Baka filed
a complaint with European Court of Human Rights over his termination. While the
Fidesz government lost the case at the ECtHR, the government refused to act on the
decision and there was no reinstatement, the party getting the new Court President
it wanted (Kovács and Scheppele 2018).

In yet another step to strengthen the prerogative state, the Prosecutor General (PG)
is also elected for nine years by a two-thirds majority of Parliament. Furthermore,
the mandate of the PG terminates with a lapse of time, but the incumbent PG
can continue to act until the new PG is elected, ensuring that Fidesz can keep loyal
personnel in power for a very long time, even if the party loses its two-third majority
(Drinóczi and Bień-Kacała 2019; Fleck 2019). The newly elected PG, another long-
time Orbán loyalist, has regularly blocked corruption charges against Fidesz and
state-coordinated corruption involving government’s favored oligarchs (Dostal et al.
2018; Kostadinova and Kmetty 2019). The State Audit Office, also run by a former
Fidesz politician, has been arbitrarily used in a similar way as a political weapon
against the opposition, as it levies fines and suspends state funds to opposition
parties, whilst dismissing the same rules for Fidesz that uses public funds to run
partisan campaigns (Dostal et al. 2018, pp. 9–11).

In Poland, PiS has also undertaken further steps to expand and strengthen the pre-
rogative state after 2016. Once again, Hungary’s example was followed to the letter.
First, the party revamped the National Council of the Judiciary (NCJ) responsible
for nominating judges (Mazur and Żurek 2017). In 2017, the members of the NCJ
were to be elected by the Parliament, that is, the simple majority of the ruling party
(with some allied politicians). The law establishing the new NCJ selection model
was heavily criticized, among others, by the Venice Commission of the Council
of Europe, as a serious threat to the separation of powers. Most of the new NCJ
candidates were associated with the Minister of Justice of the ruling party (Mikuli
2017, Grajewski 2020). In a 2021 ruling, The Court of Justice of the European
Union (2021) stated that there were numerous irregularities at the selection of NCJ
members, and thus the NJC cannot guarantee judicial independence. Critical judges
called the new institution the Neo-NCJ to highlight its illegal character, pointing
out that it effectively abolishes the partition of power, envisaged by the constitution
(Kustra-Rogatka 2023b).

In another step to expand control the judiciary, the Disciplinary Chamber (DC)
of the Supreme Court was established—a sort of special court, not envisaged by
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the constitution. Since it was to become a chamber of the Supreme Court, the PiS
government could justify it as an administrative reform of the apex court, rather
than establishment of a new non-constitutional judicial institution, which in fact it
was. Moreover, special counsels were to be appointed by the executive power—the
Minister of Justice and the President (Gajda-Roszczynialska and Markiewicz 2020),
ensuring PiS’ executive control over the special courts. In 2018, 16 judges of the DC
were sworn in. To make the DC more attractive the pay was increased on average
by 40% in relation to other chambers of the Supreme Court (Rzeczpospolita 2021).
The DC’s task was to rule on professional crimes and misdemeanors of judges and
other lawyers. The move was heavily criticized by lawyers’ professional organiza-
tions and also by the then-president of the Supreme Court Gersdorf (Gersdorf and
Pilich 2020). In principle, the new chamber has been established as a discrimina-
tory tool to discipline independent judges, in particular those publicly critical of
PiS or government policies. In turn, this has only contributed to the expansion of
the prerogative state, the resulting self-censorship of independent judges impeding
seriously the normative state.

The CJEU ruled in 2020 that the DC was illegal, as it did not fulfil the criteria of
judicial independence—according to either European or Polish law but PiS did not
act on the ruling, demonstrating that it is a political decision when and where law
matters in the dual state of judiciary. In 2021, the European Commission sued the
Polish government for not following the CJEU ruling and the CJEU fined Poland.
Refusing the decision, Poland paid 556 million EUR in fines until June 2023. In
2022, the PiS government has changed the name of the Disciplinary Chamber into
the Chamber of Professional Liability, as a trick to appease the EU. Formally, as the
CJEU demanded, the Disciplinary Chamber was discontinued, but de facto it was
only renamed. In addition, a further chamber of the Supreme Court was established
with PiS loyalists, responsible for judging if elections were valid. This Chamber of
Extraordinary Review and Public Affairs was judged by the CJEU to “not constitute
an independent and impartial tribunal previously established by law” (CJEU 2023b).
This shows that PiS intended to establish their own system of courts and court
chambers that violate the principle of court independence and thus expanded the
prerogative state, and with this its means to discipline or silence opponents in the
normative state.

In addition to establishing a party controlled disciplinary body of the judiciary,
the “Muzzle law” that entered into force in 2020, listed potential activities of judges,
for which they could be punished. These included public activities “in conflict with
judicial independence” or the questioning of the functioning of constitutional insti-
tutions of Poland (Pech, Wachowiec, and Mazur 2021)—already under the control
of the party, further limiting the normative state. The CJEU ruled in June 2023 that
the “Muzzle law” was in conflict with European law and thus illegal (CJEU 2023a).
The aim of all these institutional measures by the prerogative state was to create
a freezing effect for the independent judges across the country. By expanding the
prerogative state every judge would know that they can be arbitrarily suspended,
punished for insubordination, lose their immunity and salary. Moreover, the Public
Prosecutor’s Office—led by key PiS politician Ziobro—could also initiate trial of
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judges for criminal misconduct and there were cases of judges suspended based on
bogus evidence, even without proper charges.

In Hungary, Fidesz also had plans to establish a separate system of administrative
courts, allowing exclusively judges arriving from the state’s public administration
(loyal to Fidesz) to rule on cases involving elections, taxes and public procurement
(HHC 2018). While the proposal creating a separate administrative court system for
politically sensitive cases is stalled for the moment due to international criticism,
Fidesz already created administrative chambers within the existing courts with sim-
ilar goals. The resulting eight regional administrative centers are now tasked with
a whole range of politically sensitive cases to investigate appeals against administra-
tive decisions of public bodies that are supposed to be independent from government.
Nevertheless, since these centers are still part of the general judiciary, their function-
ing does not ensure the full control that Fidesz is seeking (Kovács and Scheppele
2018), so plans for the separate administrative courts could return to cripple serious
judicial scrutiny of administrative action and thus further diminish the powers of the
normative state.

The normative state of the judiciary in Hungary is almost extinct as the Fidesz
executed judicial reforms ensure no legal challenge can be voiced against the gov-
ernment and procedures that were originally designed to limit executive power are
meaningless. Even the number of ombudsmen was reduced from three to a single
one, a position given to a former government commissioner, thus ensuring there is
no oversight of government. Orbán shows no sign of compromise on the issue of
judicial independence, not even since the EU started action against his government
for undermining the bloc’s democratic values and rule of law in 2018.

Instead, the prerogative state continuously expands and anyone formulating dis-
sent is labelled as a foreign agent and enemy—a long used populist technique, that
was taken to a whole new level in Hungary in 2017 with the adoption of Lex CEU
and Lex NGO. The first is a modification of education law that disabled the function-
ing of and forced into exile the Central European University, funded by American
philanthropist George Soros, who is the archenemy of the Fidesz government. Lex
NGO is a modification of the Hungarian Criminal Code that ensures criminal sanc-
tions can be imposed on NGOs and individuals who provide legal or other type
of aid to migrants arriving at Hungary’s borders (Kochenov and Bárd 2020). This
fight against migrants and foreigners, or against those who hold opposing views on
migration, is presented as a legitimate action to ensure security and stability of the
country. Discourses of upholding order nevertheless risk that challenges of the law
cannot be adequately addressed and an acceptable legal solution cannot be found
(Drinóczi and Bień-Kacała 2019).

In Poland, the prerogative state was gradually expanded by PiS using similar
tactics and was filled by loyalist judges and apparatchiks. The judges were often
delegated to new positions from lower courts across Poland, a promotion in their
career, as they were often deemed less competent and for this reason lacking serious
career opportunities under a more meritocratic system. As delegated judges, they
earned more but were also more dispositional, since the PiS Public Prosecutor and
the Minister of Justice (Zbigniew Ziobro taking both positions under PiS) could end
their “mission” anytime, should they become too independent. As a result, some of

K



I. P. Karolewski, R. Sata

the loyalist judges were quite fanatical in their assignment to harass “the caste” of
independent judges, as they were called by PiS politicians.

One of such examples was the Twitter network of PiS-nominated judges
“@KastaWatch”, coordinated from within the Ministry of Justice in 2016–2019
(Demczuk 2020), led by vice-minister Łukasz Piebiak, himself a judge delegated to
the Ministry of Justice (Tumidalski 2019). The network of around 20 judges (among
them 5 members of the new NCJ) has published confidential personal information of
independent judges critical of PiS, harassed them by email, trolled them on Twitter
and even sent offensive postcards, as was the case with Małgorzata Gersdorf, the
then President of the Supreme Court. In collaboration with PiS-friendly media, the
aim was character assassination and psychological pressure on those judges critical
of the PiS government. The network became public, as one of its members showed
remorse and talked about it publicly. Piebiak lost his job in the ministry but there
were no other professional or legal consequences for him. After a brief employment
at the Institute of Justice, he returned to the bench at the District Court of Warsaw
in 2024. The Public Prosecutor under PiS has dragged the investigation for years,
without even the key witnesses being heard (Harłukowicz 2021). Critics argue that
with such arbitrary practices together with the systematic violations of rule of law,
PiS has reinstated a “Soviet-style justice system”—de facto a prerogative state that
“repeatedly and deliberately violated the Polish constitution and EU law” (Pech,
Wachowiec, and Mazur 2021, p. 3).

5 Resistance of the normative state

Fraenkel formulated the dual state to depict two principles of governance in the
judiciary, which are reflected in a specific institutional design thereof. He was less
interested in institutional or individual actors that participated in the dynamics of
the dual state. In contrast, we highlight that it is often specific actors that resist
the encroachment of the prerogative state, while other specific actors build up their
careers in the prerogative state and actively participate in the destruction of rule of
law.

In Hungary, the expansion of the prerogative state went to the extent that many
question the separation of the different branches of government. The prerogative
state has been installed as part of the one-party rule that characterizes Orbán’s
illiberal government. At the same time, conflict within the judicial system has grown
steadily, parallel with the expansion of the prerogative state, critical voices gaining
more prominence over the years. These were met with attacks from the government,
claiming the judicial system must respect the ‘will of people’. Notwithstanding these
pressures, the normative state prevailed at first, courts could still defy government’s
push for more influence. In 2016, when the court acquitted all fifteen defendants in
relation to a 2010 environmental disaster caused by toxic “red sludge,” which killed
ten people, a leader of Fidesz publicly denounced the judgment as outrageous but
the court decision prevailed. Similarly, when the Kúria upheld the decision on voting
by mail in the 2018 elections, Orbán declared the court has taken away a democratic
mandate from the Fidesz voters with its decision, but again the decision stayed.
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Despite Fidesz’s concentrated effort to weaken the rule of law and the remaining
autonomy of the judiciary, there are still independent judges and daring decisions
that uphold democratic rights-centered argumentations in the courts (Fleck 2019).
Nevertheless, after the years of pressure, the Hungarian normative state is weak, and
its decisions are often disregarded. For instance, the Fidesz government refused to
pay any compensation ruled by courts for humiliating prison conditions, claiming
the law was applied in an incorrect manner (Bencze 2021), underlining the arbitrary
logic of the dual state of judiciary that states legal judgements should follow politics.

The most systematic resistance to the prerogative state takes place in the judges’
self-governance structures, such as the National Judicial Council (NJC) or the Hun-
garian Association of Judges (MABIE). Ever since the Fidesz’s overtake of the
administration of the Hungarian justice system happened, there was much criticism
regarding the establishment of the NJO for excessive concentration of power by both
the then independent Hungarian CC and the Supreme Court, as well as the Venice
Commission. In response, Fidesz cut some of the NJO President’s powers, but the
essence did not change—the NJO President can still decide in an arbitrary way who
can be a judge or what judge can be promoted to leadership position. Officially, NJC
is the supervisory body over the activity of the NJO President and determines the
principles to be applied by the President in selecting judges and exercises the right
of consent regarding the appointment of the court leaders. While the NJC had been
given a veto power, NJO President Tünde Handó single-handedly decided whom to
appoint. She evaded the control of the Council by often declaring the call for ap-
plications for various positions ineffective, annulling and restarting the application
process to ensure no government critical judges are appointed (Fleck 2019).

In Poland, the resistance against the prerogative state was carried out by judges at
the ordinary courts, often at odds with their supervisors, who acted in tune with PiS
party interest. Similar to Hungary, judges’ vocational associations have been active
at criticizing the systematic rule of law violations. Associations such as “Iustitia” and
“Themis” were at the forefront of the resistance, also being active at the European
level, among others, seeking support from partner associations in other EU member
states. Also, associations of former prosecutors, e.g. “Lex Super Omnia”, were active
in criticizing the prerogative state, once the Public Prosecutor’s Office became a party
organ, sweeping under the carpet the misdeeds of PiS politicians and prosecuting
actors critical of PiS, often on trumped-up charges.

Since the DC of the Supreme Court had been introduced in Poland, there were
more than a hundred cases of disciplinary measures against independent judges.
Already in 2016, the Department of Internal Affairs was established at the Public
Prosecutor’s Office with a task of investigating alleged crimes committed by judges,
prosecutors and legal councilors. The main impact to prosecute the independent
actors of the judiciary came from PiS Minister of Justice, Zbigniew Ziobro, who
was also the Public Prosecutor, and the DC of the Supreme Court was largely an
executor of Ziobro’s will.

Three of cases of the prerogative state against judges became quite public: the
cases of Igor Tuleya, Paweł Juszczyszyn and Beata Morawiec (Jałoszewski 2020).
They illustrate the resistance of the normative state in Poland but also the nature of
the prerogative state. All targeted judges were persecuted with dubious arbitrary jus-
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tifications. The DC has removed their immunity, they were suspended, their salaries
were cut considerably, and criminal cases were rolled out by the Public Prosecutor’s
Office. Tuleya was an experienced judge in the Provincial Court of Warsaw, who was
punished for rulings that were critical of the PiS-related irregularities during parlia-
mentary voting in 2016. Paweł Juszczyszyn was a judge in the Provincial Court of
Olsztyn, who was to rule in 2019 about whether a judge in a previous case was cor-
rectly appointed by the Neo-NCJ. For that reason, he demanded documents from the
Sejm on how the NCJ members voted during the election of the judge in question.
For this he was suspended by the president of his court and was demoted to work at
a district court and a disciplinary motion was initiated against him (Mężyński 2022).
Beata Morawiec was the presiding judge of the Provincial Court in Cracow and also
presiding “Themis”—the association of independent judges, critical of the PiS ju-
dicial reforms. In 2017, the Minister of Justice Ziobro relieved her of duties with
the argument that her oversight of the court judges was insufficient and promoted
corruption. Morawiec sued Ziobro for libel and won and the labor court reinstated
her.

All these cases show the arbitrariness of the prerogative state that is ready to
dispense of the law and instead apply repressive methods like illegal searches, which
are typical for authoritarian regimes. Tuleya became the face of judges’ resistance
and was systematically harassed by the actors of prerogative state and pressured
through character assassination in the PiS loyalist media. In Juszczyszyn’s case, the
prerogative state reacted repressively at a seemingly trivial “misstep” but through this
“overreaction” it intended to produce freezing effects with less courageous actors of
the normative state.

All three judges as well as others involved in some less public cases went various
routes of resisting the prerogative state. The term “judicial disobedience” was coined
as a variant of “civil disobedience” to highlight the legitimacy of judicial resistance
under creeping autocratization. There was a broad support for the judges, not only
among other judges and lawyers but also in Polish society, who wrote petitions and
open letters, organized protest marches and coordinated statements critical of the
prerogative state, in which they called for the repressions to be stopped. The judges
were supported by attorneys and prosecutors, the latter being the most pressured by
the PiS government, given the highly hierarchical structure of the Public Prosecutor’s
Office. Legal scholars were also involved in the support of the normative state,
law professors participated in critical publications on the prerogative state but also
specialized discussion fora such as Verfassungsblog were active in this regard. In
April 2017, judges of the normative state stopped court proceedings for 30min
in a symbolic protest against the PiS reforms of the judiciary. In December 2021,
monthly protests started in solidarity with the repressed judges. On the 18th of every
month courts would not publish any case event lists, until Tuleya, Juszczyszyn and
Morawiec were reinstated. As Tuleya was suspended on 18th of December, on this
day every month judges would work on their cases but not proceed them in court
hearings.

While the prerogative state counted on a silent majority among the judges and
support in society, this did not materialize. Various societal initiatives were organized
including coordinated street protests in hundred cities and towns by KOD “Citizens
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for Democracy”, blockades of government buildings (e.g. by the organization called
Citizens of the Republic), petitions (by the Helsinki Foundation of Human Rights,
Amnesty International) were issued. Street protest took place in 140 Polish cities
on 21 July 2017, and by 24 July 2017, they reached 250 cities. On 24 July 2017
a mass protest in front of the Presidential Palace in Warsaw was carried out under
the slogan “Free courts, free elections, free Poland”. Similar protests were organized
in Brussels in front of the Permanent Representation of Poland to the EU.

Apart from the judicial appeals, the judges reached out to mass media in order
to make the repressions of the PiS state public. This was possible in Poland, since
unlike in Hungary, not all public media were captured by the government. More PiS-
critical media outlets, such as the TV station TVN or the investigative journalism
website OKO.Press, covered the cases extensively and promoted solidarity with the
judges. Judges also opposed the prerogative state by reaching out to the EU level.
In response, Polish judges were also persecuted, because they applied the EU law
in their rulings, which was not to the likening of their PiS-nominated supervisors
in the context of the EU-Poland conflict over the rule of law. The official PiS
doctrine (also embodied by the rulings of the CT) was that the EU law has no
priority over Polish national law—a clear violation of the European Treaty, a former
PiS government signed and ratified in 2007. Against this background, the Court
of Justice of the European Union became pivotal, as the European Commission
sued the PiS government for the disciplinary regulations created against the judges.
This has become one of the most visible issues at the level of the European Union,
as five EU member states (Belgium, Denmark, Netherlands, Finland and Sweden)
supported the European Commission in its motion against the PiS government.

The resistance of the judges was partially successful. In 2023, still under PiS rule,
all three persecuted judges were reinstated, however not all in their original positions
and partially without immunity, while further judges were still subject to disciplinary
measures. In this sense, the pressure of the EU, especially the financial fines and the
blocking of access to the recovery funds of the EU, played a role in fighting back
the prerogative state. However, the PiS government played games with the EU to
avoid EU repercussions: it changed the official names of the illegal courts, reinstated
judges but under different work conditions (moved, for instance, from criminal law
to family law or social insurance law), or decisions about reinstatement did not have
any date on them, thus deliberately sewing doubts about their validity. As a result, the
self-censoring effect on judges of the normative state was still in place (Jałoszewski
2020).

In the Polish dual state of judiciary, the PiS-nominated President, Andrzej Duda,
has played key role, despite being ‘external’ to the closed system of judiciary.
He has sworn in controversial judges and signed laws creating new courts and
special chambers, despite the contested legality of each measure. Moreover, he used
Presidential powers to overcome resistance of the normative state by pardoning PiS
functionaries sentenced by courts for power abuse. In the case of the prominent
PiS politicians, Mariusz Kamiński (Minister of the Interior 2019–2023) and Maciej
Wasik (Vice-Minister in the same Ministry 2019–2023) Duda did it even twice. In
2015, he pardoned both after a ruling of the Court of First Instance, even before
the sentence was legally binding—so they could become ministers with a clean
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slate. After a court of Second Instance sentenced them for the same crime in 2023,
questioning the validity of the premature presidential pardon, Duda pardoned them
again.

In Hungary, while there had been opposition to the Fidesz overtake of the judicial
institutions, a harsh conflict within the dual state of judiciary broke out only in 2018,
when the judges elected a new National Judicial Council, composed of government
critical judges. The new Council started monitoring the work of the NJO President
and issued a resolution, in which it rejected the practice of nomination process of
the court presidents (Fleck 2019). In response, NJO President Handó’s followers
quit the Council and others were pressured to resign either by the President or the
heads of their court. Following resignations, the NJO President claimed the NJC had
become illegitimate, a position the Council firmly rejected. At the same time, Handó
also arbitrarily delayed announcing new elections to the Council, which eventually
were organized but ended without electing new members, given the many procedural
violations committed by Handó loyalist judges, trying to capture the vote (Erdélyi
2019).

Given the pivotal role of the NJC in resisting the prerogative state, Fidesz me-
dia joined into the attack of the critical Council, starting smear campaigns against
the leaders of the Council, such as the one run by Fidesz-friendly Magyar Idők,
claiming the leaders of the Council are traitors, who have denounced Hungary in
front of the EU bodies. Since Handó did not respond to requests from the Council,
two courts initiated an investigation into why the President of the NJO annuls ap-
plications for judicial and judicial leadership positions (Amnesty International and
Hungarian Helsinki Committee 2019). In response, disciplinary proceedings have
been initiated against three judges from the Council leadership, who requested files
on the practice of the NJO President with regard to the appointment of judges and
judicial administrative leaders. Furthermore, the NJO President called NJC members
traitors of the homeland for their criticism, while propaganda media denounced NJC
members as ‘Soros collaborators’ involved in an international conspiracy against the
government. In an attempt to further weaken the Council, Handó also sent a letter
to court leaders, whose appointment is within her powers, to demand help in find-
ing violations of the law in the functioning of the NJC (Amnesty International and
Hungarian Helsinki Committee 2019).

Tensions within the Hungarian dual state of judiciary culminated in a constitu-
tional crisis whereby the NJC initiated the removal of the NJO President, for refusing
to cooperate with the Council and hindering it in performing its constitutional task
of overseeing the administration of the judiciary (Hungarian Helsinki Committee
2022). This was in vain, as the Fidesz parliament immediately dismissed the motion
within 3min, including the vote, without any substantial discussion about the NJO
President’s activities, in a clear demonstration of the arbitrariness of the preroga-
tive state. Following the parliamentary vote, a defiant Handó declared the call for
applications for the President of the Metropolitan Court unsuccessful, claiming the
only applicant Viktor Vadász, an NJC member critical of the NJO President, had too
much of a ‘fighting spirit’. Ironically, the conflict within the Hungarian dual state of
judiciary has only been resolved when Handó was elected a CC judge by Parliament
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and had to resign from her position as President of the NJO (Amnesty International
and Hungarian Helsinki Committee 2019).

The 2018–24 NJC has performed as the main actor of the normative state and
signaled on several occasions that Fidesz-introduced legislation undermined the
independence of judges. It has repeatedly requested concrete modifications of the
legislation in order to restore the independence of the judiciary as well. The Council
publicly opposed to the election of the Fidesz-appointed new Kúria President (who
later became ex-officio member of the council). Moreover, NJC had serious concerns
with regards to the system of secondment of judges, as this infringed the principles
of appointment based on merits. In this light, judges in lower courts are generally
encouraged to align their judicial activity predominantly to the viewpoint of the
reviewing second instance panel, as well as to its judicial style, regardless of any
opposing professional convictions. These practices only enable the control of the
prerogative state, as many of the higher courts have been filled by Fidesz loyalist
judges.

The conflict within the Hungarian dual state of judiciary was closely followed by
the EU, and some commentators claim Handó was sacrificed and NJC’s powers have
been strengthened to show Hungary addressed EU criticism on rule of law violations
to free up frozen EU funds. In this sense, the NJC’s fight for judicial independence
over the years succeeded in raising public awareness within the EU about Fidesz’s
authoritarian political interference and thus strengthened the normative state. In
response, EU conditionality has been disputed by the Kúria President as unlawful.
The Kúria President also pressured court presidents (many appointed by Fidesz)
and the 2024 January elections for NJC resulted in a vast majority of rural judges
and presidents being elected into the council to enable a return to the more passive
activity that characterized the NJC before 2018, a strong victory of the prerogative
state. This was confirmed in late 2024, when the new NJC president agreed to further
judiciary reforms in exchange for salary adjustments of the judges, a move that draw
wide protests from the judges themselves.

At the same time, Fidesz has also recently changed tactics: while until 2018, it
aimed to capture the entire judiciary (approx. 3000 judges) into its patronal net-
work, since then it concentrated its efforts on the Kúria (the Supreme Court) (HHC
2022). This could even appear as a direct retaliation for the Kúria’s judgment on
mail ballots that deprived the third-time-in-a-row winning Fidesz of one mandate
in the 2018 elections, but it is a more strategic move. The government party targets
the Kúria as it is the final instance of adjudication for ordinary rulings, and it com-
prises less than 100 judges—much easier to control than all judges of the country.
Fidesz adopted the same strategy it used for the capture of the CC: it expanded
the Kúria and concentrated the most important judicial powers here, and claiming
the increased workload demands more personnel, it also packed the higher court
with loyal judges through “arbitrary secondments, unlawful judicial appointments,
informal promotions and through the manipulation of the case allocation system”
(HHC 2022, p. 2). Finally, Fidesz already built features into the reformed judicial
system that allow politically sensitive cases to be channeled out of the ordinary court
system into the Kúria or the CC—already captured by the party.
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These changes all signal that the normative state in Hungary is almost extinct, its
future insecure, given the extent the prerogative state has expanded. In contrast, the
Polish normative state has proven more resilient. It remained more extensive than
the Hungarian one, given the majority of judges and courts have undertaken various
forms of protests of the prerogative (Iustitia 2020). More importantly, Polish civil
society was more active than its Hungarian counterpart, which can be explained
by both the more fragmented opposition as well the lack of independent media in
Hungary, as these proved critical in channeling resistance against the prerogative
state, raising public awareness about rule of law violations, civil rights, and abuse
of constitution.

6 Conclusions and outlook: the dual state of the judiciary in Hungary
and Poland

We have argued that in Hungary and Poland the expanding prerogative state interacts
with the normative state continuously, where laws, court decrees and administrative
decisions retain their functions, and where courts and other bodies at least attempt to
resist the prerogative state. In this sense, the dual state of judiciary is a more-or-less
phenomenon, rather than a categorical all-or-nothing proposition (Hendley 2022),
corresponding to the extent of autocratic pressure on the judiciary. We have discussed
the moments of capture, extension and resistance of the dual state of judiciary in both
countries to illustrate how autocratization creeps into the judiciary system and we
have shown that size and space of the remaining normative state differs considerably
in both countries, with Poland holding a larger share (Zabłudowska 2022).

Besides the on-going conflict within the dual state of judiciary, attempts of re-
sistance of the normative state often step out of the closed system of judiciary to
mobilize support from media, society or EU law. In turn, loyalist judges and their
party principals framed this conflict of the dual state of judiciary as a clash of national
sovereignty with EU supranational power, which in turn is presented as overstep-
ping its competences. Independent judges were harassed with the help of loyalist
superiors and colleagues, libel and smear campaigns were organized using party-
controlled press. Still, the ruling parties and their supporters in the judiciary were
not always successful, even though the prerogative state constantly seeks expansion,
pressuring the normative state, often with illegal methods.

Fidesz had taken over the CC relatively quickly and the capture of the ordinary
court system has been going on for over a decade. The process is almost complete,
the only remaining independent body is the NJC, the self-governing body of judges,
yet even this body seems to have succumbed to political pressure by 2024. As noted
above, faced with resistance from the Kúria earlier, the Orbán’s government quickly
proposed the creation of a separate administrative court system that would ensure
court decisions to its liking. While this proposal is now dormant, it would pre-empt
the powers of the remaining normative state by removing all politically sensitive
rulings from the reach of independent judges.

As a consequence, the dual state of judiciary persists in Hungary, though its days
are counted, as the normative state has been shrinking considerably, giving way to
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a full capture of the judiciary by the prerogative state, and thus turning Hungary into
an autocracy. For the moment, independent judges can make their judgements freely
in general, although interference can happen at the ordinary courts as well, most
often via loyal court leaders or superiors rather than political actors. What is more
problematic for the rule of law is that the Kúria, captured by Fidesz, can annul de-
cisions that are problematic for the government by reversing the judgments of lower
courts. This happened when the Kúria found not guilty without any lawful reason
a government journalist after she tripped and kicked refugees fleeing the police
on the border—a judgment that fits well into the hostile ideology of the govern-
ment against migrants. Similarly, the Kúria reversed the earlier ruling and ordered
an independent Hungarian weekly pay compensation for mocking the Hungarian
nation—again well-fit to Orbán’s ethnopopulist discourse (Sata 2023).

In a very similar way, the dual state of judiciary has been systematically installed
in Poland from 2015 to 2023 and it still exists, despite the change of government.
The prerogative state has attempted to expand as much as possible at the expanse of
the normative state. At the same time, a bulk of courts, the majority of judges and
judges’ associations supported harassed independent judges and protested judicial
capture, maintaining the normative state. So did the general public that resulted in
several mass demonstrations and so did the European Union and some EU member
states, especially the Netherlands and the Scandinavian countries, critical of the
rule of law violations in Poland but interestingly, not Germany whose subsequent
governments remained silent on the issue.

The European Commission and the ECJ have been quite active in this area. The
CJEU issued several judgements on illegality of the measures undertaken by the
Polish prerogative state. Finally, the prerogative state did not prevail, yet the system
of coercive measures established by the prerogative state of judiciary had freezing
effects on many judges, as the cases of Tuleya, Juszczyszyn and Morawiec show.
The prerogative state did not imprison disobedient judges but applied “intimidation
through litigation”, smear campaigns and disciplinary harassment (Gliszczyńska
2021), which reflects softer methods of repression. Despite this, PiS was not able
to dominate as much of the judiciary as it wanted. Larger numbers of the ordinary
courts—provincial and ordinary—resisted the prerogative state with the help of
opposition forces and society at large.

Reversely, after the government change in December 2023, relevant parts of the
prerogative state of judiciary remained intact. The new NCJ could not be removed
or annulled. It still nominates judges and President Duda is swearing them in.
Both special chambers of the Supreme Court are still in place, even though new
government has promised to deal with the issue. In September 2024, the new NCJ
has filed four motions at the PiS-controlled Constitutional Tribunal to delegalize
the Tusk government and block the ongoing reforms of the judiciary, all targeting
the prerogative state. Moreover, observers argue that there is an ongoing collusion
between President Duda and the PiS-nominated presiding judge of the Supreme
Court Małgorzata Manowska—an unconstitutional fusion of judicial and executive
powers.

In the dual state of judiciary, where the prerogative state occupies the higher
ranks of the judicial system, independent judges are under constant pressure to
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conform to the government’s expectations. Given the hierarchical structure of the
judiciary, attempts of protest within the system have limited effects, but at the
same time, judges have successfully externalized the conflict both to the remaining
independent media as well as the international community. The European courts are
dealing with an exponential increase of actions that involve Hungary and Poland, but
other organizations (Venice Commission, Helsinki Committee, etc.) and international
judge associations have also played a pivotal role in pressuring the two governments
with regards to rule of law violations. This resulted in an uneasy stalemate between
the prerogative and the normative state—the latter is considerably weaker and under
constant threat, yet at the same time in the best position to push for reversal of
authoritarian judicial takeover.

There are many countries with developed legal traditions and strong democratic
norms that witness political pressure on the judiciary and the cases of Hungary and
Poland show that establishment of the dual state of judiciary constitutes an important
step in creeping autocratization. Once established, the dual state of judiciary is
difficult to dismantle given it claims its own legality. Its expansion can only be
opposed with uniting opposition forces, societal protest and the help of international
actors, especially supranational organizations such as the EU, without which the
expansion of the dual state of judiciary might result in a full-scale overtake of the
entire judicial system. The parliamentary elections in Hungary in April 2022 gave
Fidesz a new victory. With this, a further expansion of the prerogative state can
be expected, despite EU support for the normative state. Moreover, dismantling
the normative state would also weaken international intervention against political
interference in the judiciary, as the expansion of the prerogative state ensures the
judiciary becomes more and more secluded from the public, nontransparent in its
operation, with individual judges at the mercy of their superiors loyal to the party.

In contrast, the parliamentary elections in Poland in October 2023 brought polit-
ical change and the removal of PiS from government. Nevertheless, the dual state
of judiciary is still in place: the CT is under full control of the PiS, also are parts
of the Supreme Court. Even though there has been an ongoing personnel exchange
in courts and prosecutor’s offices across the country, the process is far from over,
since the prerogative state is supported by President Duda, whose term ends only in
2025. Duda has, for instance, pardoned leading PiS officials sentenced by a court to
prison for power abuse and declared that he will block any essential changes in the
judiciary, even by using his status as the commander in chief. Still, the expansion
of the prerogative state of the judiciary has been halted by the new government and
there is a push to dismantle it, though it may take longer than expected.

This illustrates well the dual state of judiciary as a gradual proposition can apply
to different regimes, even to democratic ones that experience executive overbearing
or executive aggrandizement. We have demonstrated the dual state of judiciary is
characterized by steps of expansion and resistance, following the establishment of the
prerogative state. Furthermore, this is not a chronological account of developments,
since resistance occurs early in the process as a reaction to the first steps establishing
the prerogative state. Even though the dual state of judiciary is inherently unstable,
as the boundaries between the prerogative and the normative state are likely to shift
along autocratization tendencies. It can even survive a removal of authoritarian actors
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from government. The case of Poland is highly instructive, as PiS has impregnated
some of the institutions of the prerogative state to such a high degree that it makes it
difficult, if not impossible, for the current government to abolish it. This is likely to
be even more difficult when it comes to Hungary, should Fidesz once lose elections,
as the prerogative state has steadily grown and became fully entrenched as of 2024.

Funding Open Access funding enabled and organized by Projekt DEAL.

Open Access Dieser Artikel wird unter der Creative Commons Namensnennung 4.0 International Lizenz
veröffentlicht, welche die Nutzung, Vervielfältigung, Bearbeitung, Verbreitung und Wiedergabe in
jeglichem Medium und Format erlaubt, sofern Sie den/die ursprünglichen Autor(en) und die Quelle
ordnungsgemäß nennen, einen Link zur Creative Commons Lizenz beifügen und angeben, ob Änderungen
vorgenommen wurden. Die in diesem Artikel enthaltenen Bilder und sonstiges Drittmaterial unterliegen
ebenfalls der genannten Creative Commons Lizenz, sofern sich aus der Abbildungslegende nichts anderes
ergibt. Sofern das betreffende Material nicht unter der genannten Creative Commons Lizenz steht und
die betreffende Handlung nicht nach gesetzlichen Vorschriften erlaubt ist, ist für die oben aufgeführten
Weiterverwendungen des Materials die Einwilligung des jeweiligen Rechteinhabers einzuholen. Weitere
Details zur Lizenz entnehmen Sie bitte der Lizenzinformation auf http://creativecommons.org/licenses/by/
4.0/deed.de.

References

Amnesty International and Hungarian Helsinki Committee. 2019. Timeline of Undermining the Inde-
pendence of the Judiciary in Hungary 2012-2019. https://helsinki.hu/wp-content/uploads/Hungary_
judicary_timeline_AI-HHC_2012-2019.pdf

Amnesty International. 2021. Stories of unbreakable judges: Igor Tuleya, Pawel Juszczyszyn und
Beata Morawiec. https://www.amnesty.org.pl/stories-of-unbreakable-judges-igor-tuleja-pawel-
juszczyszyn-and-beata-morawiec/.

Ascherson, Neal (2005) “Is this to be the story?”, London Review of Books, 27 (1)/6.1, 13–16.
Aydin-Cakir, Aylin. 2023. The varying effect of court-curbing: evidence from Hungary and Poland. Journal

of European Public Policy 31(5):1179–1205. https://doi.org/10.1080/13501763.2023.2171089.
Bencze, Mátyás. 2021. Judicial populism and the Weberian judge—the strength of judicial resistance

against governmental influence in Hungary. German Law Journal 22(7):1282–1297. https://doi.org/
10.1017/glj.2021.67.

Bernhard, Michael. 2021. Democratic Backsliding in Poland and Hungary. Slavic Review 80(3):585–607.
https://doi.org/10.1017/slr.2021.145.

Bogaards, Matthijs. 2018. De-democratization in Hungary: diffusely defective democracy. Democratiza-
tion 25(8):1481–1499. https://doi.org/10.1080/13510347.2018.1485015.
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