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Introduction
Competition protection in the first place means the protection of individuals’
economic freedom. This is guaranteed by the Constitution of Republic of Estonia from
1992. Hence in economic theory and practice is well-known understanding, that it is
not enough to have just decision about having competition and economic freedom in
order to get effectively functioning national economy and also to achieve
distributional justice.
Therefore all the transition countries have been following the developed market
economies as example and have been built up the competition law with
implementation mechanism (Fisher, 2000). Estonia has not been in the top of this list
and not as active differently from other transition areas (Dutz/Vagliasindi 2000). In
the literature we may find the doubt about rationality of competition policy in
transition countries. Some authors do not consider it important in small economies,
which are open to foreign competition (Godek 1998). Others again have doubts about
administrative capacity in implementation of competition protection in transition
countries and find the particular investments to be sub-optimal project (Singelton
1997). At the same time, there has not been done enough research about the real
impact and effectiveness of competition policy in transition countries. Mostly the
range of countries is limited to Central-European countries (for example
Fingelton/Fox/Neven/Seabright 1996) and does not include Estonia. One exception
here is OECD analysis from year 1999. From the other side the analysis of Estonian
transition process does not treat competition policy problems radically enough
(Hoag/Kasoff 1999, Wrobel 2000).
For the abovementioned reasons, it is obvious that a deeper analysis of Estonian
competition policy would help to disclose its role in transition among other economic
policy instruments. At the first sight Estonia seems to confirm the supposition about
the priority of liberalism in foreign economy in designing the competitive economic
environment. From the other side is interesting to compare the Estonian competition
policy with European Union (EU) competition policy and its Member States
competition rules, find out differences and their objective and subjective reasons.
Hopefully there is still space for institutional system competition regardless of the
high level centralization and harmonization in EU competition policy. Only in that
case we may expect, that besides of mechanical imitation will appear also the creative
learning and innovation process.
The current analysis is going to continue the previous ones done by authors in the
same sphere (most recently, Sepp 2000) and it is taking into account the developments
mainly until Estonia’s joining to the European Union.
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The main changes in Estonian competition policy have taken place just during the last
years.1 It means that the main developments in the Estonian Competition Policy have
taken place before year 2004, when Estonia joined to the EU. Also the Community
competition rules were modernized on May 2004, based on Council Regulation
1/2003. The main change compared to the old regulation is that member states now
have the obligation, when proceeding cases that may affect trade between them, to
apply the EU competition rules in parallel to national legislation. Besides the changes
in relation to accession to the European Union one has to consider the changing
relations between regulation and competition in general. As we may find in the
literature, the regulatory toolbox has expanded and, most importantly, contains new
techniques of ‘regulation-for-competition’ (Jordana/Levi-Faur 2004).
In the article the abovementioned objectives are observed in four parts. The first part
of the article gives a short overview about the competition creation through the market
entry regulation in general. In the second part, the enterprise activity is treated
proceeding from blocking the private restrictions in Estonia, showing the formation of
the policy and problems. The following, third part, analyzes competition creation in
exceptional spheres from viewpoints of regulation and deregulation. The fourth part of
the article deals with publicly originated competition restrictions, especially connected
with state aid, which influences the competition.2

The Regulation of Market Entry — Way of Competition Creation
Regulation refers to the instruments of the economic policy by which governments
place requirements on enterprises, citizens, and government itself, including laws,
orders, and rules issued by levels of government and by bodies to which government
have delegated regulatory powers. Regulation is often thought of as activity that
restricts behavior and prevents the occurrence of certain undesirable activities, but the
influence of regulation may also be enabling or facilitative. The examples here may
shown as in cases, where the airways are regulated so as to allow broadcasting
operations to be conducted in an ordered fashion rather than left to the potential chaos
of an uncontrolled markets (Baldwin et al. 1999).
In general, many of the rationales for regulating can be described as instances of
market failure. Regulation in such cases is argued to be justified because the
uncontrolled market place will fail to produce behavior or results in accordance with
the public interest. The justification for regulation here may conclude by the approach
of public interest theories of regulation. According to public interest theory,
government regulation is the instrument for overcoming the disadvantages of
imperfect competition, unbalanced market operation, missing markets and undesirable
market results (Ibid.).
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After the third Competition Act came in force in 2001 it has been done already nine improvements
in it by now.
2
Here is need to stress that also in the blocking of private restrictions there is the possibility to over
regulation, which itself is seen as public competition restriction.
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In case of market entry regulation the purpose of regulatory action is justified because
the government screens new entrants in order to make sure that consumers get the high
quality products from sellers. The regulation reduces the market failures such as low
quality of products and services and negative externalities such as pollution as well at
the first place. Also the problems connected with asymmetric information as the type
of market failure has to be considered. It means that overall we can see here as
economic or/and as well social goals for regulation.
By the OCED definition the differentiation is made between economic, social and
administrative regulation. The two first mentioned are more concerned in market entry
regulation process. It is because the economic regulation intervenes directly in
enterprise and market decisions such as pricing, competition, market entry or exit; and
social regulation protects values as health, safety, environment and social cohesion
(The OECD …).
Economic regulation consists of two types of regulations: structural regulation and
conduct regulation. Structural regulation is used for regulating market structure.
Examples are restrictions on entry and exit, and rules against individuals supplying
professional services in the absence of recognized qualifications. Conduct regulation
is used for regulating behavior in the market. Examples are price control, rules against
advertising and minimum quality standards. (Hertog 1999).
Economic regulation itself includes the arrangements of structure in different branches
and its goal is to increase the social welfare, and reinforce the viability and
competition of the firms. This aspect concerns the firms acting already in the market,
but through the economic regulation on the market entry the creation of competition
takes place as well. Government policy in screening the new entrants creates the
competition in market entry. Here, in the first place one has to consider the procedures
required for starting a business. Also, the entry is often controlled by licenses or
certificates and a common policy approach is to license or certify providers, who meet
standard of skills, training or experience.
Recently, quite a lot of attention has been paid to the issue, how the different countries
regulate the market entry and, what type of regulations lead to improve economic and
social outcomes (Doing Business in 2004, 2005, 2006). Researches include the data of
155 countries and have been created the indicators for ranking ease of doing business
in those countries. For analyzing the market entry the set of indicators include number
of procedures, time, cost and minimum capital to open a new business. Mentioned
procedures and of course the requirement of different licenses are the main
mechanisms in market entry regulation.
For Estonia the following data about the ease of market entry are available: for starting
a business the number of required procedures is 6, and it takes 35 days to meet them
and will cost 6.2 % of income per capita. (Doing Business in 2006). Those indicators
(amongst the other) place Estonia to the 16th position among the 155 countries, from
which we may conclude, that it is relatively easy to start a business in Estonia. Of
course, it is obvious that it needs additional research to find out, how the situation
varies by different sectors, but we still may say, that the market entry is not much
publicly regulated in Estonia.
More concrete is data about licenses (construction industry as an example). In Estonia
the number of procedures required is 12, it takes 116 days and will cost 41.4 % of
income per capita. (Ibid.).
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We may consider that regulating the market entry through the action permits and
licenses will create the competition in entry to the certain market and is justified by
existence of market failures, but on the other hand, those instruments are acting as
state barriers for enterprises.

Blocking Private Restrictions
Competition protection international experience is expressed in the most concentrated
way in the Treaty of Establishing the European Economic Community (Articles 8189), which are in force essentially unchanged form from 1958. At the same time a lot
has been guided by German law of against the competition restrictions, which itself
resounds experience of USA competition policy, starting from Sherman antimonopoly law. The latter, from 1890 has been base for modern competition policy.
Nowadays, there is essentially dominant international consensus in rules of market
behavior for enterprise, which expresses in cartel prohibition and control over the
cases of abuse of dominant position by entrepreneurs. In treating the market structure
(concentration) the main generally known instrument is merger control. Only states
with the most strong competition policy (for example USA) can allow the distribution
of already acting enterprises.
International experience has been an important factor in designing the Estonian
competition law. The first draft law of Estonian Competition Act was in debate in
Parliament (this time it was Supreme Council) in 1991. There were taken place also
some essential discussion, but the draft was rejected because of near government
crisis. By opponents the premature argument of competition law was put forward. It
was argued that there is no need for competition protection law before the creation of
competition. Authors of the draft (including one here-writer) stressed, that there is a
mutual connection and competition law is necessary also to support the competition
creation. At that time, the small privatization has been already started and during the
time-period, new and in general small private enterprises (private shops) had to exist
together with state monopolies. In those conditions the competition law ought to help
in fighting against the abuse of dominant economic position and making easier to
strike through in the market. The retained industrial and whole sale state monopolies
had large opportunities for exploitative and exclusionary behavior when the state price
control was abolished in 1991–1992. The competition law including the exploitation
and exclusion prohibition could have been here in the right place.
The foreign experts were working on with the Competition law and the first
Competition Act came into force in 1993 adopted by Riigikogu. In general the law
followed international example, nevertheless there were observable also some other
important peculiarities:
• Ethics of competition was regulated in the same law with competition freedom,
while the same administrative law proceedings were used;
• The mergers control regulation was completely lacking;
• Government formed the state supervision competition agency in its own
composition.
Differentiation between competition ethics and freedom as protection objectives is
European tradition. Nevertheless, competition law here before the Second World War
was limited to unfair competition regulation only. For example in Germany the
respective act (UWG) was adopted in 1896. The same orientation of the unfair
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competition act was also in force in Estonia before the Second World War. In many
countries (for example in France) the special laws of unfair competition do not exist
and the regulation is processed by general norms of civil law. In transition countries
(Hungary, Latvia, Lithuania) the unfair competition, similar to Estonia, is regulated
with competition restrictions within the framework of one law. The USA law does not
distinguish in that clear way, but uses the term unfair as for competition as an
institution as both for unfair harmful action caused to individual competitors. In
Estonia the term unfair competition has acquired in mass media synonymous meaning
of any kind of competition harm, which is not correct. The problems are connected,
but still different in their essence, and using the same term makes analyses and policy
turbid. Fortunately, makes the competition act here differentiation – dishonest
business activity, which has contradiction with good customs and practices is treated
as unfair competition.
In principle, the most important is the legal base for restricting the unfair competition.
At the beginning in Estonia, differently from most of other countries, was in use the
administrative law approach to the debates which were in their contents civil.
Complaints connected to unfair competition formed the major work of Estonian
Competition Board. This is for sure one reason why there was less attention paid to
competition as an institution problems.
The establishment of the optimal merger control is the most complicated both as
theoretically as politically. For its main objective it has to avoid the concentration of
excess economic power to the hands of few groups, without blocking at the same time
the objective using economies of scale as for cost savings as for innovations. The
necessity of mergers control has been recognized step-by-step also in developed
countries (in EU as known not until year 1989, it means that more than 30 years later
the establishment of other competition rules). The mergers control has been caused
particular many disputes in small countries. Here under the rise of international
competitiveness the policy has been very liberal. Nevertheless even here the
development is recognizably moving towards the harmonization with the EU policy.
The EU policy itself is objective to continuing criticism.
Of course we cannot forget the peculiarities of small countries and connections with
other branches of economic policy, in the first place with the foreign economic policy.
It is clear that in open global markets is impossible to apply the same policy as in
closed regional markets. There is necessity for differentiated approach to the mergers
control. The control is required only there, where the Estonian internal market or some
parts of it make up the independent relevant market. Some examples are following.
Already the language barrier may be the natural market obstacle. True, that in case of
many goods this obstacle is relatively easy and cheaply to overcome (for example
translating the consumer information), but not always. In journalism market it stays
permanently very important. Big part of services markets is in its essence the local
(retail trade, daily living services etc.), therefore geographically relevant market
meaning has even every small town. In this case the market obstacle is essential
specialty of the object of utility — it is impossible to produce services for stock
neither to transport.
The argument of substitution the movement of goods by the movement of capital is
not sufficient to completely abandon the mergers control. Movement of capital
(establishment of new newspapers or services enterprise) does not happen instantly,
and is related with additional costs of market entry and local monopolies may slow
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down the process. In case of small countries also have to be considered that political
power is relatively easy to manipulate by economical power. Therefore is better here
the additional attention paid to conglomerate mergers.
The own experience and attempt to harmonize with the EU rules has been led to the
renewals of the complete competition act even twice — in 1998 and in 2001. The last
version is in force from October 1, 2001. There has been renewed several treatments
of the problems since 1998:
• The proceeding order of unfair competition has been changed;
• The exemptions for agreements and other coordinated action is regulated in more
detail;
• There is added the treatment of special and private rights, natural monopolies
(essential facility) and state aid regulation;
• Developed the merger control.
From the former act the treatment problem of the unfair competition has been formally
solved, it is processed now in civil law order (§ 53). There we would expect, that
Estonian courts will form the substantial case law soon and are enough eager to learn
the usage of international experience. Here is still part of open law area in Continental
Europe, which is grounded on undefined (soft) notions (for example good practices
and customs). Probably there is need for special training program for judges in this
area.
The regulation of agreements and coordinated action1 (new Competition Act Chapter
II) meets the European model now. The Act prohibits agreements, concerted practices
or decisions of alliances of undertakings, the purpose or result of which is restriction
of free competition. Only in case of de minimis clause (§ 5 section 2) differentiation
between vertical and horizontal cartels exist.2 The only difference of Estonian
Competition Act compare to the EU competition rules3 in this point is that the
enterprises information exchange is directly equalized with coordinated action (§ 4
section 1 point 4). In agriculture non-price cartels are allowed, which are not making
harm to the competition essentially (§ 4 section 2).
Exemptions’ regulation (Chapter III) is also harmonized. For exemptions from cartel
prohibition is not necessary only expected positive economic results from agreement,
but also the consumer participation in them and justification of the competition
restrictions for achieving those results. The block exemptions are possible, which may
introduce by government in proposal of Minister of Economic Affairs and
Communications.4 There is specially pointed out that exemptions do not widen to the
enterprises of dominant position and non-competitive markets. (§ 7 section 3). Whole
third chapter is dedicated to enacting the procedure of single exemptions in detail.
To define the dominant position there are used as quantitative as well qualitative
criteria. The important complementing was made to the Competition Act with last
1

With them are equalized also the decisions of entrepreneur associations.
The less important are the horizontal cartels with market share up to 5% and vertical ones up to
10%.
3
The Article 81 in Treaty establishing the European Economic Community (EEC).
4
Four first group exemptions were established with Government act in March 23, 1999. Those were
for agreements in franchising, sole selling and sole buying, and selective merchandising systems in
automobile market. In 2000 two more group exemptions were established for specializing and UAagreements.
2
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change1, which draws the quantitative criterion to the role of landmark. If before, that
for fixing the dominant position was sufficient the fact of having 40% of market share,
then now it gives only the base for this assumption. Decisive is the possibility of the
autonomous activity. The dominant position is not treated as abuse in general, but the
abuse of dominant position is what has restrictive effect on the competition.
Differently from the first Competition Act, the seven given references do not mark
separately the exploitative abuse (for example too high prices). Those need to include
under the unfair prices with too low and therefore exclusionary prices. Additionally to
the cases of the EU competition rules2 the concentration compulsion and unfounded
refuse of delivery and purchase the goods is called directly the abuse (§ 16 point 5 and
6).
Differently from the second Competition Act (from 1998), where special- and private
rights and natural monopolies were treated in separate chapters, the new Competition
Act has been collected this topic under the general chapter about enterprise of
dominant position. Essentially there is proceeded from the general acknowledge of
essential facility doctrine. The new Act contains new provisions that establish
limitations and obligations to the activities of an undertaking controlling essential
facility.3
The merger control did not have any direct regulative contents in the Competition
Act adopted in 1998.4 Of course the information obligation is better than nothing,
because the collected information was useful for abuse supervision in case of
enterprises in dominant position. Still this policy was too narrow. Already, mentioned
prohibition of the insisted mergers is not sufficient in the abuse supervision
framework. Therefore is logical that mergers control part in Competition Act was
renewed essentially (Chapter V).
The terminology was changed. Instead of using notion ‘mergers’ is used the notion
‘concentration’. In the context of business law the merger is only one form of the
concentration. Here to be added acquiring dominant influence over the other enterprise
or its part. Under the last mentioned there at the first place is understood the
independent economic unit or enterprise, which has its own market turnover and
therefore the market share. In the Estonian Competition Act a lot of attention has been
paid to measuring the turnover, which still is not the most difficult problem of the
mergers control. Of course it has to be stated clearly in one sense who should give the
information about mergers. The present rule presumes partially the total turnover 500
million EEK in the world, among this at least two partial having the turnover over 100
million and at least one partial or part of its action in Estonia. Much more complicated
is giving the appraisal of merger. Merger is prohibited, if it firstly, causes or
strengthens a dominant position and secondly, harms the competition significantly.
The objective is to maintain and develop competition. There has to be considered as
real as well potential competition, among this market structure and market barriers.
1

This change in law talks first about collective dominant position in the market.
The Article 82 in Treaty establishing the EEC.
3
The application of doctrine is specified in exclusive laws about the special areas of the competition
policy like in the Telecommunication Act, in the Electricity Market Act and the Railway Act. For
example the new Railway Act foresees that the total carrier capacity has to be put to the public
proceedings by the owner of railway.
4
The only act enacting opportunity to block the mergers before the new Competition Act was the
Act of Credit Organizations, which established the possibility to block banks merger or achieving
the essential share. This was under the control of Banking Inspection.
2
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The main criterion is choice options for buyers, suppliers and final consumers.
Remarkable is that differently from European Council Act1 Estonian law does not
involve industrial policy reference to consider technological and economical effect,
which is usually the main argument or covering shade for mergers. From other
problems we may assert contradictions in notion system, which certainly have been
decreased compare to the former versions. For example § 1 is connected only to law
regulation area in protecting of competition and preventing its harming, and
removing the damage. This does not cover the regulation of exemption areas. In case
of last, there is more to do with substitution of competition, where free
entrepreneurship is not possible or reasonable. Invisible hand of market is substituted
by visible hand of state (official).2 Of course there is attempt to minimize the
substitution and keep the competition in place as much as possible. Nevertheless it
does not change the essence of issue — competition does not solve all economic
problems. Also the other institutional mechanisms are necessary.
Also the goods’ (commodity) market notion (§ 3) is not successfully enough defined.
All alone the specification in definition “the area of circulating goods” is causing the
problem for economists, because it is more connected with geographical boundaries.
Internationally is in use the better (more abstract) notion – relevant market. Relevant
market is appropriate from the point of some commodity market problem,
geographically and commercially determined part, which covers all real competitors
influencing one another. For determination could be the substitution consistency of
goods from the point of view opposite side of the market. There the Estonian
Competition Act places the buyers in front as opposite side of the market. At the same
time, for example an activity of some milk manufacturer may harm the competition in
buying up milk, but here the relevant market has to be defined from sellers (farmers)
side considering first of all the geographical substitution of dairies as buyers. Potential
competition is important as from commodity as well geographical aspects. In some
cases it has to be possible to look at international market as relevant market, it means
that structure of international market loses its essential meaning. Otherwise we ignore
the statements of modern competition theory and imperil the development potential of
a small state. Right step has been done here by the last change in the Act, allowing
first time to see territory of Estonia (geographical) as a part of goods’ market. In those
cases the concentration of Estonian international market could not be the competition
policy argument.
There is large variety in terms of competition policy organization in the international
practice. At the same time, in theory has been stressed the partial similarity to
monetary policy institution — necessity to protect the long-term economic interests
from the daily political problems. Therefore has been often recommended that
competition policy body should be relatively independent from executive power.
Looking at the experience of small countries we see the endeavor to separate the
investigation of competition law violations from corresponding decision making. At
that the decision making body (Competition Council in Finland and Denmark, Cartel
Court in Austria) is staffed by participation of parliament, king or president of the
country. In Switzerland the social cartel commission formed by parliament has
important role. The competition policy bodies have an important role also in some
transition countries. In Hungary the President of Competition Board, who is appointed
1

Here the new Act (139/2004) is in force from May 1, 2004.
The § 17 defines for example ex ante price regulation opportunities for the enterprise with
essential facility.
2
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by the President of country for six years, is participating in sessions of parliament and
government. In Latvia by the law from 1997, the Competition Council from legal
person is the supervisory body. The members of the Council are appointed by
government for five years, but one government cannot recall the council member
appointed by itself. This should help consolidate the independence of decision council.
The status of council member is not connected with the parliament membership.
Therefore the different methods are used in order to achieve one goal – to protect the
independence of competition policy from government daily policy.
In Estonia the Competition Board (Figure 1) has unusually weak position in the state
structure. It is as usual state board subordinated to the Ministry of Economic Affairs
and Communications.1
Director General

Merger
Control
Department

Deputy Director
General

Chief Accountant

Legal Advisors

Administrative
Staff

First
Supervisory
Department

Second
Supervisory
Department

Third
Supervisory
Department

External and
Public Relations
Department

Information Technology
Department

Figure 1. The Organizational Structure of Estonian Competition Board.

Probably is that fact reflecting most clearly the understanding that competition policy
has second-rate role in small open economy. In authors’ opinion the stressing of
foreign economic policy cannot lead to underestimation of processes in internal
market. Separate problem is also the relation of the Competition Board with state
regulators of independent branches of economy. In the international literature there is
discussion about the expediency to combine them. Here we can find the arguments
from both side as in favor as against. Nevertheless, in small country (especially in
transition period) the combining should strengthen the general status of competition
policy and administrative capacity. Because all the regulators have at least one
common task – control over the dominant enterprise, no matter ex ante or ex post. The
Supervisory Inspection at Bank of Estonia (Eesti Pank) could be set an example.
The effectiveness of competition policy also depends on cooperation of executive
body and court power. The new Estonian Competition Act foresees new solutions in
work allocation between competition board and courts. The Competition Board is
responsible for discovery the violation of law.2 In case of impediment the proceeding
1

The last change in the Act enacts also the cooperation with European Commission according to the
Act of EU Council 1/2003.
2
In 2003 the Competition Board had enforcement activities concerning enterprises in total number
of decisions 71. From which 21 cases were in abuse of dominant position/monopolistic power in the
market, 2 cases of cartel agreements, 9 cases on other prohibited (horizontal and vertical)
agreements, 39 cases of control of mergers, concentrations and acquisitions.
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the Competition Board may make precepts to natural or legal persons. In the failure to
comply with a precept the Competition Board may impose a penalty payment (§ 62).1
The violations of law in contents are looked by last changed law firstly as
misdemeanor for which shall be sanctions: for physical person fine or arrest; for legal
person fine up to 500 000 EEK. This last one is essentially modest compare to
relatively usual rate, which was also in the former versions of Estonian law – up to
10% from previous year turnover. At the same time, there is complemented also
criminal procedure, which gives first time the possibility to take criminal liability
natural person, who are in fault in impairing the competition if there has been applied
the punishment for the same misdemeanor before. The sanctions are in form of the
fines or up to 3 years imprisonment. Though it is Estonian peculiarity at the first place
and there is no hurry to cancel it as the competition board pursues, because the
discussion continues at European level.

Competition Creation in Exceptional Spheres — Regulation and Deregulation
The competition replacement with public regulation is economically reasonable only
in exceptional areas and even here, only in essence of natural monopolies, for example
different supplying and distribution networks. Still, there is need to point out, that it
concerns only managing the essence of monopoly – the networks, but it does not apply
to their operating. Also the technological progress is capable to undermine the essence
of natural monopolies as the mobile communication progress shows.
In Estonia the corresponding law is in developing phase. The general framework here
is designed by Competition Act Chapter IV. The §14 and 15 from the Chapter IV
define the owner’s essential facility accordingly the exclusive and sole rights,
including the owner of the natural monopoly. There are also adopted the several
exclusive rights as following: Energy Act regulating the fuel and energy sector (1997,
reformed as Electricity Market Act in 2003), Railway Act (1999, renewed version
from 2003 is in force from 31.03.2004), Cable Communication (1999) and also the
general Telecommunication Act (2000).
In the Competition Act the natural monopoly is observed as the base for dominant
position. The natural monopoly is connected with property rights concerning the
particular network or infrastructure, which is impossible or unreasonable to duplicate,
but without to the access to it there is no opportunity to operate in particular market. In
such situation government and local governments have right to price control, it is
“because the consumers of particular companies product or sellers to those companies
cannot fall the essentially worse situation compare to the situation, when the free
competition is in place in the particular sector” (§ 17). In theory the described
approach is known ‘just-as-conception’. Therefore the invisible hand of market is
replaced by visible hand of state. The Act formulates also the main obligations of the
monopolists (§ 18):
• Guaranteeing the access to the networks and infrastructure in reasonable and nondiscriminative conditions in order to supply or sell the products;
• Guaranteeing the transparency in accounting.
Already the first Estonian Energy Act (RT I 1998, 71, 1201) met the principles of the
European Union Internal Electricity Market first Directive (currently is in force the

1

For natural person up to 50 000 and for legal person 100 000 EEK.
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second Directive 2003/54/EU) and envisaged the obligations for network enterprises
in terms of technical opportunities:
• Enable the direct connections between the producers and consumers;
• Offer the distribution services;
• Allow the accession with network.
Furthermore, the network enterprises we treated as been in dominant position in terms
of the Competition Act, and there was envisaged the opportunity for price control and
for that the necessary transparency in accounting. Practically the same principles are
stated also by the new Electricity Market Act (RT I 2003, 25,153), but it is done by the
regulation which is essentially detailed. Therefore, the Act is less transparent and
carries more the sign of lobby work done by Estonian electricity monopoly - ‘Eesti
Energia’.
For Estonia has given the exception in opening up the electricity market in the EU
accession treaty until year 2012, because of the protection oil-shale energy interests.
Nevertheless, the technical preparedness for the opening up the electricity market is
lacking in the previous EU member states as well. At the same time, it will be clear,
does it serve the electricity import or export interests, because the adjustment of oilshale energy prices concerning the strict EU environmental rules is still in process.
The current act in force gives the right to choose the electricity deliverer in so-called
free-consumers (consumption overcomes 40 GWh per year) until year 2009. From
2009, the free-consumer rights for major consumers will be guaranteed in a way, that
their total consumption will make up at least 35% of the total amount of the market.
Taking account the EU efforts for the opening up the electricity market in general, we
may anticipate the pressure to Estonia for the acceleration of its electricity market
opening process. The similar parallel has been shown through the hints to possible
fines in case of delaying with regulation concerning the Estonian gas market.
In implementing the network charges Estonia follows the requirements of
corresponding EU Directive (concerning the reconciliation and disclosure of prices ex
ante). At the same time, the price regulation in general is stricter. New Estonian
Energy Act (§ 75) requires besides the network charges to reconcile also the prices of
electricity and its raw material and oil-shale prices with the Energy Market Inspection.
It is probably inevitable until the real opening of the electricity market. In special
literature, there has been opined, that state ex ante regulation of electricity prices will
turn inessential even in case of small-scale consumers. This change assumes also
progress in measurement technology in addition to opening the markets. Then
analogically to telecommunication market, there is not any more in the first place the
task of regulating the electricity prices by state, so far as the task of regulating charges
of deliverer change.
The main problem still stays in network charges regulation or supervision in the future
as well. Currently the EU Energy Act § 70 envisage not only three types of charges
(accession charges, charges of using the network connection and charges of
forwarding), but also the opportunities for their differentiation (essentially price
discrimination). Taking into account information asymmetry in favor of network
enterprise, it stands as an extremely difficult task for Energy Market Inspection.
Herewith the preconditions for privatization of fuel- and energy sector are created –
there is regulation mechanism replacing the competition. Unfortunately, the
privatization process failed at the beginning of year 2000, because of poor (non-
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competitive) management of the process and political opposition. Those, who were
against the privatization process, ignore opinions of political economy (especially
capture theory). According to theory, the state agencies, which control monopolies
tend to represent more the interests of enterprises compare to consumers interests.
This hazard is major particularly concerning the state monopolies by nowadays’
concept. It is because here the enterprise leaders have more connections with
politicians than in case of private enterprises. Of course, the additional saving motives
and advantages for effective action from that are used better in private enterprises.
Differently from Energy Act, tries the Competition Act to stress another neutralizing
mechanism of natural monopolies: replace the ‘competition in market’ with the
‘competition for market’. For that purpose the monopoly has to give in open offering
according to the public procurement law (RT I 1995, 54, 883: 1996, 49, 953). In
principle the idea is correct, but can not be the remedy in overall. The investments
may give the advantage to those participants, who already are in the market longer
time and who do not have to worry about cost-effectiveness of their investments and
also get the better price offers in general.
When in energy sector the regulation has been functioning relatively steady
(discontent is connected with the privatization), then much more criticized sector is
telecommunication. The first object of criticism has been the cable communication
law (RT I 1999, 25, 364). Here the local governments were allowed to divide their
territories as the market shares for which the Communication Agency gave one or
several permissions of cable TV. The one permission was issued in case, if the
applicant engaged to offer the telephony service as well. Such opportunity for local
monopoly provoked arguments against. There was the situation, where competition in
one particular market (cable TV) was contributed because of another competition in
telephony service market (even more important market).
The followed Telecommunication Act (RT I 2000, 18, 116) points out rather the
supervision over the enterprises which have essential market power in
telecommunication market. The attribute of the essential market power is 25% of
market share. If the market share is more that 40%, then the corresponding articles of
the Competition Act are applied. It is not obvious, why mobile communication market
needs such special regulation, especially taking into account the highly concurrent
oligopolistic market structure. In authors’ opinion, there is enough implementing the
regulation of enterprise in dominant position.
Also in the railway sector, the deregulation has been bringing up conflicts between the
market participants. Especially, concerned is the former monopoly ‘Eesti Raudtee’
who is the owner of the infrastructure, because it lost the control over the railway
transport service market. The new Railway Act is more radical compare to the first
one, which required that ‘Eesti Raudtee’ has to give to other enterprises 25% of
infrastructure capacity. Because of the vertical integration of ‘Eesti Raudtee’ the
transport service market is managed by Railway Inspection at current time, whereby
the total amount of transportation is given to the open competition. There the ‘Eesti
Raudtee’ has to compete with others in the equal conditions.

State Aid
State support to enterprises is very common economic policy instrument. The issue is
crucial topic also in Lisbon process started in 2000. At the same time, thereby it is
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easy to evoke competition distortions. This contradiction is reflected also in State aid
regulation in the EEC Treaty (Article 87). From one side, the State aid is declared to
be in contrary with common market in general, from other side, there has been
established a large number of exemptions. This regulation has been established as well
in Estonian law though the EEC Treaty, the more after Estonia became the Member
State of the EU.
European rules about State aid are included in new Estonian Competition Act (Ch VI).
From 2004, Estonian law often indicates to the EEC Treaty. State aid is allowed only
on the base of written permit from European Commission, excluding area covered by
block exemption. In this case there has to be submitted required information to
European Commission, which improves appropriateness of State aid with group
exemption. Under the State aid is recognized also the aid given by local municipalities
and also by public and legal persons in private rights if they are public enterprises (§
31) and have the following attributes:
• using the public resources or
• are under the public control.
In the EU practice, from 1990ties, is the ongoing process from sectoral subsidies of
structural policy to horizontal State aid, which is supporting economic growth and
competition. Also the Supreme Councils of Lisbon and Stockholm established the
general task to reduce the State aid.1
On the base of this development we may evaluate the entrepreneurship support in
Estonia. Most of the sectoral endowments were eliminated (for example for articles of
food) already in the first years of transition. In some areas (housing economy) there
has been shift from producer subsidies to consumer support. The subsidies have
retained for public transport and agriculture. The statistics about State aid usually do
not cover the agriculture (Table 1). Recent fluctuations in years before joining the EU
are mainly refer with compensation of natural disasters, subsidies of investment and
tax allowance.
Table 1. Agricultural Subsidies in Estonia in 2001–2003, million EEK
(Source: Ministry of Agriculture Republic of Estonia)
2001
2002
2003
Subsidy
Income subsidies, including
- dairy herd subsidy
- grain subsidy
- other income subsidies
- compensation of natural
damage
Subsidies for development
- subsidy for investment

227.0
110.9
110.3
5.8
-

329.5
109.9
109.9
8.7
101.0

263.4
110.0
109.9
43.5
-

70.6
6.1

233.5
162.6

83.6
-

1

The areas which are consider as perspective are :
• Support for SMEs;
• Regional aid for better use in development preconditions,
• Support for research and development activities.
Exemptions exist in agriculture and transport and temporarily in ship construction and mining
industry (first of all in social reasons). Here the special conditions in use are also valid for Estonia.
Accordingly to European Commission data the State aid in the EU has been reduced from 67 billion
euro in 1997 to 49 billion in 2002. In 2002 73% of the aid was directed to horizontal objectives, in
some states even 100%.
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General subsidies
Other subsidies
Total

33.6
68.0
331.2

31.3
68.0
594.3

38.0
385.0

At the same time, in Estonia was established the support system for entrepreneurship
orientated to economic growth and competition. This system consists of several state
and private institutions.1 In 1999 the government started the reorganization of support
system for entrepreneurship in order to increase its effectiveness. For nowadays most
of former institutions are combined in two foundations in the jurisdiction of the
Ministry of Economic Affairs and Communications:2
• Enterprise Estonia (Ettevõtluse Arendamise Sihtasutus) and
• Estonian Credit and Export Guarantee Fund, KredEx (Krediidi ja Ekspordi
Garanteerimise Sihtasutus).
There has been given up from loans on favorable terms because the commercial
banking is developed enough and the activities are more focused on guarantees, which
is the main problem for small entrepreneurship. Unfortunately, there still exist
administrative barriers and because of that we cannot talk about integral and complete
support system for entrepreneurship. Also there is not still in place any state institution
offering necessary venture capital.3
In the EU State aid regulation there is stated that the Member State has to inform the
Commission about State aid given in every year. In Estonia the Ministry of Finance is
responsible for regularity of Sate aid. In the report the differentiation is made between
horizontal, sectoral and regional aid and the following forms of aid are present:
subsidies, tax allowances, loans on favorable terms, increasing of capital stock, tax
shifting and guarantees (table 2). There is not observed the aid for the agriculture and
fishery.
In 1999 the main given forms of aid were regional aid and aid for trade. The first of
them was connected first of all with income tax allowance for investments outside of
Tallinn (the capital region) and Harju County (the neighbouring area to the capital
city), the second of them was connected with income tax allowance for enterprises
with foreign ownership. Both were in force in 1999 as last year, because of that the
statistical figure of the State aid is essentially lower from year 2000.

1

The first support institution by state was the Estonian Innovation Fund, which was established
already in 1991. The private institutions were established with foreign capital, for offering the
venture capital, for example Baltic American Entrepreneurship Fund established in 1995 or Baltic
Small Capital Fund established in 1997.
2
In the counties the partners for the two institutions there are Entrepreneurship Centers,
combination like this forms the support system for entrepreneurship. Separately is acting the
Foundation for Rural Development.
3
The European Commission indicates the Member States measures supporting the offer of the
venture capital looking through the corresponding State aid rules (“The Action Plan: European
Agenda of the Entrepreneurship Initiative”, February 11, 2003).
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Table 2. State Aid in Estonia, in 1999–2002
(Source: Ministry of Finance Republic of Estonia)
1999
FORM
Subsidies
Tax
allowances
Tax shifting
Loan on
favorable
terms
Guarantee
Total

Million
EEK
393.4
714.6
3.7

1111.8

2002
%
35.4

Million
EEK
584.3

%
95.7

64.3
0.3

100.0

0.5

0.07

26.1
610.8

4.3
100.0

Though the total amount of the State aid increased in year 2002 11 per cent compare
to the year 2001, but it was still two times less compare the level of the year 1999. The
share of the State aid in GDP is in Estonia stable 0.5 – 0.6 %, in the EU respectively
approximately 1%. The difference per capita is even larger: in Estonia 29 € in 2002
and in the EU 240 € in years 1997 to 1999. At the same time, the share of the State aid
in the final consumption costs of governance sector is higher in Estonia. The main
focus of the State aid has been the transport sector (table 3). The rest of the sectoral
State aid from its direction may considered as out of danger from point of view the
competition policy, for horizontal and regional aid respectively 7.5 % and 12 % and
for the problematic vertical aid 6 %. Still we can find the EU Member States where
the whole State aid has horizontal direction (Denmark, Greece).
Table 3. State Aid by Sectors of Economy in Estonia in 2000-2002, %
(Source: Ministry of Finance Republic of Estonia)
Sector
Industry
Services
Transport
Total

2000
9.75
6.46
83.79
100

2001
18.55
4.47
76.98
100

2002
19.53
6.01
74.46
100

Conclusion
Estonian competition policy has evolved within the process of the country’s
integration into the EU. Therefore consideration of Estonia’s actual needs is closely
intertwined in it with formal imitation and harmonization. The latter phenomena,
however, are not peculiar to Estonia alone. On the contrary, they are characteristic of
all Europe, and to some extent of the whole world. Concurrently with the globalization
of economy, competition policies are being harmonized.
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However, in the course of time, Estonian competition policy has undergone a process
of independent learning. The present article points out the peculiarities deriving from
it. One of the most reasonable results among them seems to be the institutional
division of labor between the executive and judicial powers, which is rational in the
conditions of a small country. At the same time, together with the growth of its
competence and administrative capacity, the status of the Competition Board
(Konkurentsiamet) in society must also improve. We believe that after accession it
will be greatly boosted by collaboration with the European Commission, for in the
EU, competition policy is one of the main areas of economic policy.
Furthermore, EU competition policy will provide a coherent framework for Estonian
government’s more active interference in economy, including interference in industrial
policy. Monitoring the State aid will safeguard control over possible political games in
favor of certain economic groupings. Estonia should also take advantage of all the
legal and monetary opportunities that are made available by the EU for the
development of entrepreneurship. Among the issues awaiting attention are, for
instance, those related to venture capital.
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